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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions do 
not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 19387 (7 U.S.C. 601 et seq.), the Animal] 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seqg.), the Grain Standards Act (7 U.S.C. 71 
et seq.), the Horse Protection Act 15 (U.S.C. 1821 et seq.), the 
Packers and Stockyards Act, 1921) (7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 18,203) 


In re Ray SINGLETON. AWA Docket No. 81. Decided October 10, 
1977. 


Answer — failure to file — admission of facts — Primary enclosures — 
construction of — Regulations and standards — failure to comply with 
— Sanction 


Where respondent wilfully violated the Act and the regulations issued there- 
under as found herein, respondent is ordered to cease and desist from 
said violations, Further, respondent is suspended as a registrant under 
the Act for 30 days. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John G. Leibert, Administrative Law Judge. 


DECISION AND ORDER 
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1910 ANIMAL WELFARE ACT 
Cite as 36 A.D. 1909 


PRELIMINARY STATEMENT 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et seq.), hereinafter referred to as the Act. It was instituted 
by a Complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture, charging respondent with various violations of the regula- 
tions and standards issued under the Act (9 CFR 1.1 et seq.). 


Copies of the Complaint and the rules of practice governing 
proceedings under the Act were served by the Hearing Clerk by 
certified mail on respondent July 27, 1977. 


Respondent was informed in the Complaint and letter of service 
that an answer should be filed within 20 days in accordance with 
the applicable rules of practice, and that failure to file an answer 
either admitting, denying or explaining the allegations in the 
Complaint and requesting an oral hearing would constitute admis- 
sion of such allegations and waiver of such hearing. Respondent 
has not filed an answer within 20 days in accordance with the 
applicable rules of practice. Respondent did file a letter on August 
19, 1977, which, even if considered to be a timely filed answer, 
does not deny or explain any of the allegations contained in the 
Complaint and does not request a hearing. 


Accordingly, the material facts alleged in the Complaint which 
are admitted by respondent’s failure to file an answer according 
to the applicable rules of practice are adopted and set forth herein 
as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tions 4.1, 1.136 and 1.139 of the applicable rules of practice (9 
CFR 4.1; 42 F.R. 10959 and 7 CFR 1.136 and 1.139; 42 F.R. 744 
and 745). 


FINDINGS OF FACT 


1. (a) Ray Singleton, hereinafter referred to as the respond- 
ent, is an individual doing business as Ray Singleton and Com- 
pany, whose mailing address is P.O. Box 248, Riverview, Florida 
33569. 
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RAY SINGLETON 1911 
Cite as 36 A.D. 1909 


(b) The respondent is, and at all times material herein 
was: 


(1) Engaged in the business of buying, selling, of- 
fering for transportation and transporting, in commerce, for com- 
pensation or profit, animals for research or teaching purposes or 
for exhibition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regula- 
tions by the Secretary of Agriculture and classified as a Class B 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. Respondent, on or about January 10, 1977, offered for 
transportation and caused to be transported, in commerce, from 
his dealer premises at Riverview, Florida, via Tampa, Florida, to 
Walter L. Compton, Route 5, Box 496A, Mooresville, North Caro- 
lina, one skunk in a primary enclosure that was not designed to 
protect the health and assure the safety of said animal in that it 
was not ventilated and did not have an opening that was easily 
accessible at all times for emergency removal of said animal. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs I and II herein, 
respondent has wilfully violated section 2.100 of the regulations 
(9 CFR 2.100) and section 3.112(a) of the standards (9 CFR 
3.112 (a) ). 


In section 1 of the Laboratory Animal Welfare Act, as amended 
(7 U.S.C. 1212), Congress found “[t]hat, in order to protect the 
owners of animals, from the theft of their animals, to prevent the 
sale or use of animals which have been stolen, and to insure that 
certain animals intended for use in research facilities or for exhi- 
bition purposes or for use as pets are provided humane care and 
treatment, it is essential to regulate the transportation, purchase, 
sale, housing, care, handling, and treatment of such animals by 
persons or organizations engaged in using them for research or 
experimental purposes or for exhibition purposes or holding them 
for sale as pets or in transporting, buying, or selling them for 
any such purpose or use.” 














1912 ANIMAL WELFARE ACT 
Cite as 36 A.D. 1912 


Respondent’s failure to file an answer to any allegation in the 
Complaint filed in this proceeding constitutes an admission of all 
the allegations contained in the Complaint and waiver of hearing 
pursuant to sections 4.1, 1.136 and 1.139 of the applicable rules 
of practice (9 CFR 4.1 and 7 CFR 1.136 and 1.139; 42 F.R. 744 
and 745). As found herein, respondent’s actions constitute wilful 
violations of the regulations and standards issued under the Act, 
which warrant the suspension of respondent’s license to do busi- 
ness as a dealer under the Act as well as a cease and desist order. 


ORDER 


Respondent, his agents and employees, directly or indirectly, 
through any corporate or other device, in connection with his busi- 
ness as a dealer under the Act, shall cease and desist from using 
primary enclosures to transport animals which are not well-con- 
tructed, well-ventilated, and designed to protect the health and 
assure the safety of the animals contained therein and which do 
not have an opening that is easily accessible at all times for emer- 
gency removal of the animal. 


Respondent’s license to do business as a dealer under the Act 
is hereby suspended for a period of thirty days. 


This order shal] became effective* 35 days after service hereof 
upon respondent unless appealed to the Judicial Officer pursuant 
to sections 4.1 and 1.145 of the rules of practice applicable to this 
proceeding (9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.145; 42 F.R. 
747) within 30 days after this order is served upon respondent. 


(No. 18,204) 


In re FLETCHER B. FUNKHOUSER. AWA Docket No. 82. Decided 
October 20, 1977. 


* The Decision and Order became final and effective November 26, 1977.—Ed. 
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Identification — failure to affix — Information — failure to furnish to 

veterinary services representatives — Records — failure to keep and 

maintain — failure to attach forms with shipment of animals — Regula- 
tions and standards — failure to comply with — Sanctions 


Where respondent wilfully violated the Act and the regulations as set forth 
herein, respondent is ordered to cease and desist from said violations 
and respondent’s license as a registrant under the Act is revoked. In 
addition, respondent is assessed a civil penalty of $1,000.00. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act. It was instituted by a Complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, charging respondent with various viola- 
tions of the Act and the regulations issued thereunder (9 CFR 
1.1 et seq.). 


Copies of the Complaint and the rules of practice governing pro- 
ceedings under the Act were served by the Hearing Clerk by cer- 
tified mail on respondent on August 1, 1977. 


Respondent was informed in the Complaint and letter of service 
that an answer should be filed in accordance with the applicable 
rules of practice, and that failure to file an answer either admit- 
ting, denying or explaining the allegations in the Complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. Respondent has not filed 
an answer in accordance with the applicable rules of practice. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 
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This Decision and Order, therefore, are issued pursuant to sec- 
tions 4.1, 1.136 and 1.139 of the rules of practice (9 CFR 4.1; 42 
FR 10959 and 7 CFR 1.136 and 1.1389; 42 FR 744 and 745). 


FINDINGS OF FACT 


1. (a) Fletcher B. Funkhouser, hereinafter referred to as 
the respondent, is an individual who resides at R.D. #2, Jones- 
town, Pennsylvania 17038. 


(b) The respondent is, and at all times material herein 
was: 

(1) Engaged in the business of buying, transporting 
and selling, in commerce or affecting commerce, for compensation 
of profit, animals for research or teaching purposes or for exhi- 
bition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regula- 
tions by the Secretary of Agriculture and classified as a Class B 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
agreed in writing to comply with their provisions. 


2. Respondent, on or about December 23, 1975, housed three 
dogs and 17 cats at his dealer premises which he failed to identify 
by affixing an official tag or a distinctive and legible tatoo to 
such animals or otherwise identify such animals as required by 
the Act and the regulations. 


3. (a) Respondent, on or about the period of January 4, 
1976, through August 24, 1976, transported and sold, in com- 
merce or affecting commerce, to Marlin Zartman, Douglassville, 
Pennsylvania, a licensed dealer under the Act, approximately 433 
dogs and 137 cats without affixing an official tag or a distinctive 
and legible tatoo to such animals, or otherwise identifying such 
animals as required by the Act and the regulations. 


(b) Respondent, in connection with the sales and shipments 
of animals referred to in paragraph (a) above, failed to keep and 
maintain records as required by the regulations, including one 
copy of ANH Form 18-5, revised, completed as required by the 
regulations, accompanying each shipment of animals acquired, 
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and one copy of ANH Form 18-6, revised, completed as required 
by the regulations, accompanying each shipment of animals sold 
or otherwise disposed of. 


4. Respondent, on or about September 2, 1976, failed to furnish 
information concerning his business as a dealer under the Act to 
Veterinary Services representatives in connection with the en- 
forcement of the provisions of the Act, regulations and standards. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs I, II, III, and IV 
herein, respondent has wilfully violated sections 10 and 11 of the 
Act (7 U.S.C. 2140 and 2141) and sections 2.50, 2.75 and 2.125 
of the regulations (9 CFR 2.50, 2.75 and 2.125). 


In section 1 of the Laboratory Animal Welfare Act, as amended 
(7 U.S.C. 2131), Congress found “|t]hat, in order to protect the 
owners of animals, from the theft of their animals, to prevent 
the sale or use of animals which have been stolen, and to insure 
that certain animals intended for use in research facilities or for 
exhibition purposes or for use as pets are provided humane care 
and treatment, it is essential to regulate the transportation, pur- 
chase, sale, housing, care, handling, and treatment of such animals 
by persons or organizations engaged in using them for research 
or experimental purposes or for exhibition purposes or holding 
them for sale as pets or in transporting, buying, or selling them 
for any such purpose or use.” 


Respondent’s failure to file an answer to any allegation in the 
Complaint filed in this proceeding constitutes an admission of 
all the allegations contained in the Complaint and waiver of hear- 
ing pursuant to sections 4.1, 1.136 and 1.139 of the rules of prac- 
tice (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.136 and 1.139; 42 FR 
744 and 745). As found herein, respondent’s actions constitute 
wilful violations of the Act and the regulations issued thereunder, 
which warrant the revocation of respondent’s license to do busi- 
ness as a dealer under the Act, the issuance of a cease and desist 
order and the assessment of a $1,000 civil penalty. 
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ORDER 


Repondent, his agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 


1. Failing to identify dogs and cats with an official tag or a 
distinctive and legible tatoo or otherwise identify such animals 
as required by the Act and the regulations. 


2. Failing to keep and maintain records, in connection with 
each animal purchased or otherwise acquired, held, transported, 
or sold or otherwise disposed of, in the manner prescribed by the 
regulations. 


3. Failing to furnish Veterinary Services representatives with 
information concerning his business as a dealer under the Act in 
connection with the enforcement of the provisions of the Animal 
Welfare Act, regulations and standards. 


Respondent’s license to do business as a dealer under the Act 
is hereby revoked. 


Respondent is assesed a civil penalty of $1,000 which shall be 
payable by certified check or money order to the Treasurer of 
the United States and forward it to Thomas E. Bundy, United 
States Department of Agriculture, Office of the General Counsel, 
Room 2422, South Building, Washington, D.C. 20250, within 30 
days from the date this order becomes effective.* 


This order shall become effective 35 days after service hereof 
upon respondent unless appealed to the Judicial Officer pursuant 
to sections 4.1 and 1.145 of the rules of practice applicable to this 
proceeding (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.145; 42 FR 
747) within 30 days after this order is served upon respondent. 


* The Decision and Order became final and effective December 5, 1977.—Ed. 
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(No. 18,205) 


In re LEE CARTER. HPA Docket No. 35. Decided November 29, 


1977. 
Ownership — actual ~— Mitigating circumstances — failure to prove — 
Evidence — expert testimony — Soring — cruel and inhumane treat- 


ment of animal — Sanction 


Where respondent, owner and exhibitor of the sored horse in issue, is liable 
for civil penalties for violation of the Act with respect to the exhibition 


and showing of said horse as found herein, respondent is assessed a civil 
penalty of $1,000.00. 


Victor W. Palmer, Administrative Law Judge. 
Gregory Cooper, for complainant. 
Jack T. Elrod, Lawrenceville, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


1917 























1918 HORSE PROTECTION ACT 
Cite as 36 A.D. 1917 


DECISION AND ORDER 


This is an administrative proceeding for the recovery of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 
et seq.). After a hearing, Administrative Law Judge Victor W. 
Palmer filed an initial Decision and Order on July 14, 1977, in 
which he found that respondent was the owner and exhibitor of 
the horse known as “Cadillac’s Big Wheel,” which was exhibited 
while “sored,” as that term is defined in the Act (15 U.S.C. 
1821(a)). Judge Palmer assessed a civil penalty of $1,000 against 
the respondent for such violation. 


The respondent appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject 
to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4895) .* 


Judge Palmer’s findings, conclusions and order are abundantly 
supported by the record and the applicable law. His findings are 
particularly entitled to weight inasmuch as he saw and heard the 
witnesses testify, and, therefore, was in the best position to deter- 
mine the credibility of the witnesses (see, e.g., In re A. S. Hol- 
comb, 35 Agr Dec 1165, 1166 (1976) ; In re Dr. Joe Davis, 35 Agr 
Dec 538, 539 (1976)).** Accordingly, his findings, conclusions 
and order are adopted herein. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the recovery of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 
et seq.), hereinafter referred to as the Act, instituted by a com- 


* The office of Judicial Officer is a career position established pursuant to the Act of April 4, 
1940 (7 U.S.C. 450c-450¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., Appen- 
dix, p. 550). The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial Officer; 
and 8 years as administrator of the Packers and Stockyards Act regulatory program). 


** See, also, Ward v. N.L.R.B., 462 F.2d 8, 11-13 (C.A. 5); Fairbank v. Hardin, 429 F.2d 264, 
268 (C.A. 9); NLRB v. Majestic Weaving Co., 355 F.2d 854, 859 (C.A. 2); Cella v. United 
States, 208 F.2d 788, 788 (C.A. 7), certiorari denied 347 U.S. 1016; National Labor Relations 
Board v. Swinerton, 202 F.2d 511, 514 (C.A. 9), certiorari denied, 346 U.S, 814; National 
Labor Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 (C.A. 2). 
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plaint filed on June 13, 1975, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture. The complaint charged respondent with 
showing or exhibiting a “sored” horse in the 34th Annual Tennes- 
see Walking Horse National Celebration, at Shelbyville, Tennessee, 
a horse show to which horses were moved in commerce, in viola- 
tion of the Act and the regulations issued thereunder (9 CFR 11.1 
et seq.), hereinafter referred to as the regulations. 


On July 7, 1975, respondent filed: (1) a motion to dismiss the 
complaint on the grounds that the method of service employed, 
service by certified mail, was legally insufficient and that the Act 
itself was unconstitutional; (2) a claim for one million dollars 
damages based upon alleged harassment of members of respond- 
ent’s family; and (3) an answer admitting his address, stating 
that he could neither admit nor deny that this was a horse show 
to which horses had been moved in commerce, denying the remain- 
ing allegations of the complaint, and containing a motion for a 
more definite statement of certain of the complaint’s allegations. 
Responses to-the motion to dismiss and to the claim were filed by 
complainant, and on September 10, 1975, I issued rulings denying 
the motion to dismiss, holding that this body is without jurisdic- 
tion to hear a claim seeking monetary damages from the Secretary 
and the United States Department of Agriculture, and giving com- 
plainant until September 19, 1975, to respond to the motion for 
more definite statement. Such response was filed by complainant 
within the time specified, and on September 26, 1975, I denied the 
motion for a more definite statement on the basis that the allega- 
tions which respondent contended were vague did apprise him of 
the time, place and manner in which he is alleged to have violated 
the statute and the regulations, and no further particularization 
under controlling law is required. Thereafter, reports on the pro- 
ceeding’s status were filed in light of ongoing settlement negotia- 
tions until October 7, 1976, when complainant filed a motion re- 
questing the assignment of a hearing date. Whereupon, on Decem- 
ber 15, 1976, a hearing was held before me in Atlanta, Georgia. 


At the hearing, Gregory Cooper and Anthony J. Buccitelli of 
the Office of the General Counsel, United States Department of 
Agriculture, appeared on behalf of the complainant. Jack T. Elrod 
of Craig and Elrod, Lawrenceville, Georgia 30245, appeared on 
behalf of the respondent. At the conclusion of the hearing, a 
schedule was specified for the filing by the parties of proposed 
findings of fact, conclusions of law and supporting briefs. The 





























HORSE PROTECTION ACT 
Cite as 36 A.D. 1917 


parties subsequently each requested and were granted extensions 
of time for such filing, and briefing was completed on June 
15, 1977. 


PROPOSED FINDINGS OF FACT 


1. (a) Lee Carter, hereinafter referred to as the respondent, 
is an individual residing at 6211 Woodlake Drive, Buford, Georgia 
30518. 


(b) Respondent, on or about September 2, 1972, was the 
owner and exhibitor of the horse known as “Cadillac’s Big Wheel’ 
which he had owned for more than one year. 


(c) Respondent, on or about September 2, 1972, at the 
34th Annual Tennessee Walking Horse National Celebration, 
Shelbyville, Tennessee, showed and exhibited the horse known as 
“Cadillac’s Big Wheel” in Class No. 56 as Entry No. 904. 


(d) The 34th Annual Tennessee Walking Horse National 
Celebration, Shelbyville, Tennessee, was a horse show to which 
horses had been moved in commerce. 


2. The United States Department of Agriculture assigned 
Veterinary Medical Officers, Dr. J. J. Dorman, Dr. E. E. Everson, 
and Dr. R. W. Leech, to the 34th Annual Tennessee Walking Horse 
National Celebration to inspect horses and report violations of the 
Act and the regulations. All three of these officers were licensed 
and highly qualified veterinarians with specialized training and 
experience in visually observing and physcally examining horses 
to determine whether they had been subjected to “soring’”’ agents, 
methods, or devices as specified in the Act and the regulations. 


3. “Cadillac’s Big Wheel” was visually observed by Dr. J. J. 
Dorman, after the pre-show examination by the Show Veteri- 
narian, on September 2, 1972. At that time, the horse was being 
led from the pre-show inspection barn, and based upon his visual 
observation, Dr. Dorman concluded that the horse exhibited the 
characteristics of a “‘sored’’ horse and was, in fact, either “sored” 
or suffering from acute laminitis. 


4. Later that evening, the horse was visually observed as it 
entered the show ring by Dr. E. E. Everson. Dr. Everson was 
located in an extremely favorable position where he could see the 
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horse both as it was moving straight ahead and as it made its 
first turn in the show ring. He also concluded that the horse, as 
it was being ridden, exhibited the characteristics of a “sored” 
horse. It was Dr. Everson’s opinion that this horse was either 
“sored” or was suffering from laminitis, but that it was most 
probably “sored”, since the other possible cause for the charac- 
teristics he observed would be equal acute laminitis in both front 
feet which is extremely rare. Additionally, Dr. Everson observed 
that this horse improved with work; a characteristic of sored 
horses, but not of laminitic horses. 


5. “Cadillac’s Big Wheel” was physically examined after being 
shown on September 2, 1972, by Dr. R. W. Leech. Dr. Leech found 
that the horse had acutely sensitive spots on both front legs in 
the pastern area. Because of the nature, location, characteristics 
and bilaterality of these spots, Dr. Leech ruled out all causes for 
this condition other than “soring’”’. Through visual examination 
of each front hoof and palpation of the coronary band, Dr. Leech 
specifically ruled out laminitis and determined that the condition 
was not present. Dr. Leech concluded that the horse was “sored” 
and that it had most probably been “sored” by chemical means. 
While the bell boots worn by the horse might have accentuated 
this soreness, Dr. Leech testified that the bell boots alone could 
not have caused this sensitivity. He also concluded that the “sor- 
ing” of this horse had to have been done within the few months 
immediately prior for the horse to have continued to exhibit these 
characteristics at the time of his examination of it. 


6. Since a large number of horses were found to be “sored” at 
this 1972 show, when the Act was first being enforced, the USDA 
veterinarians only reported the most flagrant “soring” violations. 
Each veterinarian exercised completely independent judgment and 
had no advance knowledge of the opinions of the other veterinar- 
ians prior to performing his visual inspection or physical exami- 
nation of “Cadillac’s Big Wheel’’. 


ISSUES 


1. Has the jurisdictional requirement been met by proof that 
the horse, “Cadillae’s Big Wheel’’, or any other horse, moved in 
commerce to the horse show known as “The 34th Annual Tennes- 
see Walking Horse National Celebration, Shelbyville, Tennessee”? 
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2. Is respondent responsible for the showing and exhibiting of 
“Cadillac’s Big Wheel’, at the horse show? 


3. Was the horse which the three USDA veterinarians testified 
they observed, examined and concluded to be sored, the same 
“Cadillac’s Big Wheel’? which respondent’s son, Ted Carter, rode 
in the horse show’s Class 56 event on September 2, 1972, and 
which Ted Carter presented for inspection at the request of 
USDA veterinarians immediately subsequent to the event’s com- 
pletion? 


4. Has complainant proven that the horse “Cadillac’s Big 
Wheel’, when exhibited and shown on September 2, 1972, was 
sored for the purpose of affecting its gait, by the use of any cruel 
or inhumane method or device? In this respect, to what extent 
must complainant establish (a) who sored the horse; (b) the 
means used; (c) that it was deliberate; and (d) that the then 
applicable definition of “sored” was not too vague and uncertain 
for enforcement purposes? 


5. Are these proceedings barred by laches or an applicable 
statute of limitations? 


6. What sanction, if any, should be imposed? 


CONCLUSIONS 


1. The Jurisdictional Requirement Has Been Met. 


Congress has limited the Secretary of Agriculture’s jurisdic- 
tion under the Horse Protection Act, respecting the assessment 
of civil] penalties for showing or exhibiting a sored horse at a 
horse show, to situations where “that horse or any other horse 
was moved to such show or exhibition in commerce” (15 U.S.C. 
1823(b)). 


The statute further states: “As used in this Act, the term 
‘commerce’ means commerce between a point in any State or pos- 
session of the United States . .. and any point outside thereof 
ose” C16 UBL. TBE). 


Respondent’s daughter testified that the horse in question, 
“Cadillac’s Big Wheel’’, had been hauled by van to the horse show 
in Shelbyville, Tennessee, from its stable in Duluth, Georgia 
(T. 145). This testimony alone is sufficient to meet the juris- 
dictional requirement. 
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But in addition, complainant introduced the deposition testi- 
mony of Dr. T. L. Gorsuch, that he owned a Tennessee Walking 
horse which he had moved by van from its stable in Virginia to 
this horse show in Tennessee where it too competed. The deposi- 
tion was taken in accordance with the controlling rules of prac- 
tice (9 CFR § 12.17), upon proper application, with adequate 
advance notice to respondent’s counsel of the time and place where 
the deposition testimony was to be recorded. It was likewise re- 
ceived in accordance with the rules of practice (9 CFR 12.17-7) 
and independently satisfies the jurisdictional challenge asserted 
by respondent. 


2. Respondent is Responsible for the Showing and Exhibiting 
of Cadillac’s Big Wheel at the Horse Show. 


Respondent admits he purchased the horse his son Ted rode at 
the horse show on September 2, 1972. Respondent is listed as the 
horse’s owner on the transfer of ownership certificate on file with 
the Tennessee Walking Horse Breeders’ Association of America 
(Complainant’s exhibit 2).1 He contends that he bought the 
horse for his children and made a gift to them legally sufficient 
under controlling state law to transfer ownership from himself 
to the children. 


However, respondent and his children testified that all bills for 
the horse’s care, training and stabling were paid by respondent. 
Whenever the trainer believed the horse should be entered in a 
show, it was respondent who the trainer would contact for permis- 
sion (T. 182-183). The entry fees were added to the monthly bills 
the stable sent to respondent who alone attended to their payment 
(T. 165 and 176). Under these circumstances, respondent’s con- 
duct does not support his contention that he transferred owner- 
ship to his children. As owner, he is liable for civil penalties. As 
stated by the Judicial Officer, In re: Edward Whaley and Wink 
Groover, 35 A.D. 1519, 1526: 


1 Respondent, in his brief, has pursued his objection to the receipt of this document stating 


that it is a Copy unaccompanied by the original and lacking the sponsorship of the original’s 
custodian. Under the rules of evidence that apply in these proceedings, every document must 
be received that is not immaterial, irrelevant or unduly repetitious or of the sort upon which 
reasonable persons are accustomed to rely. [he relevance and materiality of the document is 
obvious, and it was not repetitious. As to the reliance that may be placed upon it, the copy 
was sponsored by Dr. Leech who personally examined the original at the offices of the Breeders’ 
Association where he obtained the copy. The ruling at the hearing is therefore reaffirmed. It 
will become apparent however, that even if this document is disregarded, the testimony of the 
respondent and his children establishes that respondent is the proper person to be held respon- 
sible for showing and exhibiting the horse. 
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. .. I would hold that an owner of a horse is responsible for a viola- 
tion of the Horse Protection Act even if he hired an independent 
contractor!4 to train and exhibit the horse, with the owner having 
no contractual right to control the trainer’s activities. Cf, United 
States v. Parfait Powder Puff Co., 163 F.2d 1008, 1009-1010 (C.A.7), 
certiorari denied, 332 U.S. 851. The prestige, money!® and recogni- 
tion that come from a winning horse accrue mainly to the owner of 
the horse. If an owner can reap the benefits of winning with a sored 
horse and insulate himself from any liability arising therefrom, he 
can directly or indirectly put great pressure on the trainer of the 
horse to win at all costs. Such pressures might cause trainers to 
sore horses which could not be trained to win by other means, either 
because the trainers do not possess the requisite ability to success- 
fully train the horses or because the horses are not good Tennessee 
Walking horses to begin with. Soring horses is not only cruel to the 
animals and unfair to competitors, but ‘may seriously harm the breed 
itself,’ through the use of poor horses (which performed well because 
of soring) as studs. H. Rep. No, 91-1597, 91st Cong., 2d Sess., pp. 2-3. 
See, also, H. Rep. No. 94-1174, 94th Cong., 2d Sess., p. 4. In order to 
achieve the Congressional purpose in enacting this remedial statute, 
it should be liberally construed (see the cases cited In re American 
Fruit Purveyors, Inc., 830 Agr Dec 1542, 1593 (1971) ). Specifically, 
the Act should be construed so as to make the owner of a sored horse 
exhibited in violation of the Act subject to the penalties of the Act.16 


Even if respondent were not the horse’s owner, as the one who, 
in the exercise of his ultimate authority, gave permission for the 
horse’s entry in the show and ultimately paid its entry fee, re- 
spondent is held to be the person who entered the horse for the 
purpose of it being shown or exhibited and therefore was the 
horse’s “exhibitor” as defined in 9 CFR 11.1(s) as “the owner or 
other person who enters a horse in any horse show or exhibition.” 
Thus he is liable under the Act (15 U.S.C. 1823 (b)) even if he 
were not the horse’s legal owner. 


3. The Identity of the Horse Inspected by USDA Veteri- 
narians. 


Three USDA veterinarians identified “Cadillac’s Big Wheel” as 
the. horse each had separately inspected on September 2, 1972, 
the day the horse show’s Class 56 event was held. The three iden- 
tifications were on the same basis. The horse’s rider had a sign 
attached to the back of his riding habit bearing the number “904”. 
Each of the three veterinarians specifically noted this number in 
his separately and independently prepared notes and affidavit 
(see R-1 and R-2). According to the records of the horse show, 
introduced by respondent (R-7), the horse, “Cadillac’s Big Wheel” 
was entered in the Class 56 event as entry number “904” with Ted 
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Carter, respondent’s son, as its listed rider. Ted Carter admitted 
that he rode “Cadillac’s Big Wheel” in the Class 56 competition, 
and that he was required to present the horse for examination by 
one of the USDA veterinarians after the event. He states that he 
no longer recalls the number he had worn. 


Respondent contends that complainant is required to present 
evidence refuting the possibilities that the entry number “904” 
was assigned to more than one horse or that a similarly named 
horse competed in the event. This contention is based upon the 
testimony of respondent’s children that the horse ridden by Ted 
Carter was bleeding so profusely from its mouth due to an ab- 
scessed tooth that it was covered with blood, which the USDA 
veterinarians neither noted nor remembered. They also did not 
note the presence of an alleged scar and granulated tissue on the 
horse’s front right foot, and this is similarly asserted as support- 
ing respondent’s contention that they must have examined some 
other horse with a similar name or entry number. 


Whether the horse had an abscessed tooth or scar tissue, I do 
not know, but I am convinced that at the time of the inspections 
by the USDA veterinarians, such conditions were not sufficiently 
apparent to be noteworthy. 


The testimony of these veterinarians in every sense was more 
credible and trustworthy than that offered by respondent. That 
they were not suffering from the confusion and excitement that 
may have affected spectators the week before, as respondent as- 
serts, is likewise established by their testimony. Accordingly, it 
is concluded that the horse inspected by the veterinarians was the 
same horse ridden by respondent’s son. 


Respondent similarly stresses the veterinarians’ inability to re- 
call the animal’s sex. This is explained by the fact that it was not 
recorded at the time of the inspection, four years prior to the 
hearing. The reason it was not recorded is obvious; the animal’s 
sex is not relevant to the type inspections conducted. 


4. When Exhibited and Shown, “Cadillac’s Big Wheel’ Had 
Been Sored to Affect Its Gait by Cruel and Inhumane 
Methods and Devices. 


Dr. R. W. Leech physically examined the horse immediately 
subsequent to its being shown in the Class 56 event. His testimony 
is unequivocal—the horse was “sored” and the soring had most 
probably been accomplished by chemical means aggravated by a 
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mechanical device which, in his professional opinion, caused pain 
to the horse and was cruel and inhumane (T. 91-92). His testi- 
mony is corroborated by the visual observations of two other 
highly qualified veterinarians who testified that “Cadillac’s Big 
Wheel” exhibited the characteristics of a sored horse. The only 
other medical explanation for the bilateral symptoms they ob- 
served, was specifically ruled out by Dr. Leech’s examination. 


Respondent contends that complainant has failed to establish 
by competent evidence: the exact method of soring, that it was 
accomplished by a cruel and inhumane device or method, that it 
was deliberately done to affect the horse’s gait, and the identity 
of the person who did the soring. Respondent further contends 
that the Act’s definition of “soring’” applicable during September 
1972, was too vague and indefinite for enforcement. 


These points have been previously addressed by the Judicial 
Officer: 


It is to be expected that in many, if not most, cases under the Horse 
Protection Act, the only evidence of soring will be the expert opinion 
of a veterinarian who testifies on the basis of his observation or 
examination that in his professional opinion, a particular horse was 
sored by the use of some chemical or mechanical agent, for the pur- 
pose of affecting its gait. It should be further expected that the 
veterinarian will frequently not be able to tell whether the soring 
agent used was mechanical, or chemical, or both. Unless this remedial 
statute is to be rendered sterile, the Government should not be re- 
quired to prove the soring agent applied in a particular case. In re 
A. S. Holcomb, 35 A.D. 1165, 1167. 


The testimony by the three USDA veterinarians, which I have 
found to be credible and trustworthy, far exceeds this quoted 
standard. See also In re Edward Whaley and Wink Groover, 35 
A.D. 1519, 1521-1522. 


5. These Proceedings Are Not Barred by Laches or an Ap- 
plicable Statute of Limitations. 


Respondent has asserted that these proceedings are barred by 
laches or an applicable statute of limitations. 


Respondent has not specified a particular statute of limitations 
to be controlling. We can find none that would appear applicable. 
Complainant states that none are anpplicable and points out that 
even under 18 U.S.C. § 3282, by way of example, a five year period 
is allowed from the commission of a noncapital criminal offense 
for prosecution to be instituted; whereas these proceedings were 
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instituted by the filing of a complaint within three years of the 
violation charged. 


In addition to there being no applicable statute of limitations, 
the defense of laches cannot be asserted against the United States 
when it brings an action, as sovereign, to enforce a public right 
or protect the public interest. G. Steinberg and Son, 32 A.D. 236, 
260 (1973) ; United States v. Summerlin, 310 U.S. 414 (1940) ; 
Chromcraft Corp. v. United States Equal Employment Opportu- 
nity Commission, 465 F.2d 745 (5th Cir. 1972); Thompson v. 
United States, 312 F.2d 516 (10th Cir. 1962), cert. denied, 373 
U.S. 912 (1963) ; United States v. Sabine Towing and Transpor- 
tation Co., Inc., 289 F. Supp. 250 (E.D. La. 1968) ; United States v. 
Transamerica Insurance Co., 357 F. Supp. 743 (E.D. Va. 1973). 


6. The Sanction to be Imposed. 


Complainant recommends that a civil penalty of $1,000 should 
be assessed against respondent. This is consistent with stated De- 
partmental policy in horse soring proceedings brought against the 
horse’s owner even where he may not have had actual knowledge 
that the horse was sored. In re Edward Whaley and Wink Groover, 
35 A.D. 1519, 1527 (1976). In fact in all horse soring proceedings: 


. it has been the policy under the Act to impose a $1,000 penalty 
for each violation in the absence of mitigating circumstances, Com- 
plainant need not prove aggravating circumstances to warrant a 
$1,000 civil penalty—respondent must prove mitigating circum- 
stances to warrant reducing that penalty. In re: Richard Wall, 35 
A.D. 1516, 1518 (1976). 


Respondent did not prove such mitigating circumstances, and 
the sanction recommended by complainant should therefore be 
imposed. 


ORDER 


Respondent, Lee Carter, is assessed a civil penalty of $1,000 
which shall be payable by certified check or money order made to 
the Treasurer of the United States and forwarded to Gregory 
Cooper, Office of the General Counsel, United States Department 
of Agriculture, Room 2420, South Building, Washington, D.C. 
20250, within 30 days from the date this order becomes effective. 
This order shall be effective upon service on the respondent. 
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(No. 18,206) 
In re Rick SULLIVANS. HPA Docket No. 19. Decided December 
l,. 204. 


Order of dismissal 


Decision by William J. Weber, Administrative Law Judge. 


Complainant has filed a Motion to Dismiss because of inability 
to serve copies of a proposed default decision and order, therefore 


IT SHOULD BE AND HEREBY IS ORDERED that the Com- 
plaint is dismissed without prejudice. 
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AGRICULTURE DECISIONS 
Page 
Inspection and Grading (AMA, 1946) 


SALSBURG MEATS, INC. I&G Docket No. 67. Sections 
58.18 (a) (1) and 50.40 (b) — wilful viola- 
tions of by obstruction and violence — Sum- 
mary withdrawal of meat grading services — 
circumvention of — Extension of sanction 22 ase 


(No. 18,207) 


In re SALSBURG MEATS, INC. I&G Docket No. 67. Decided October 
18, 1977. 


Wilful violations of Sections 53.13 (a)(1) and 50.40 (b) — obstruction 

and violence upon meat grader in the performance of his official duties — 

Summary withdrawal of meat grading services — circumvention of — 
Sanction — extension of 


Where respondent wilfully violated the Act and the regulations and, further, 
circumvented the withdrawal of services as found herein, grading and 
acceptance services shall remain withdrawn from the respondent through 
May 4, 1978. 


Marshall Marcus, Presiding Officer. 
Labron K. Shuman, Philadelphia, PA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Agricultural Marketing Act of 
1946 (7 U.S.C. 1621-1627, hereinafter referred to as the “‘Act’’) 
which was initiated pursuant to the Rules of Practice Governing 
Withdrawal of Grading Service (7 CFR Part 50). The complaint 
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(Notice of Summary Withdrawal of Services) issued May 5, 1977, 
by the Acting Administrator, Food Safety and Quality Service, 
alleged, among other things that respondent used obscene lan- 
guage, other verbal abuses, and threats of and actual physical vio- 
lence to interfere with and obstruct the grader in the performance 
of his duties. Therefore an amendment to the complaint was issued 
May 16, 1977, in which it was alleged that the respondent had “cir- 
cumvented the withdrawal of services by knowingly offering 
products, in which it had a financial interest, for acceptance by 
Federal inspectors.” 


Respondent filed an answer on June 7, 1977, denying the mate- 
rial allegations of the complaint and the amendment thereto. 

An oral hearing was held June 15 and 16, 1977 at Reading, 
Pennsylvania. At the hearing complainant was represented by 
Marshall Marcus, Esquire and Glenn M. Datnoff, Esquire, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. Respondent was represented by Labron K. Shu- 
man, Esquire, Philadelphia, Pennsylvania. The hearing was re- 
cessed on June 16, 1977 and thereafter on June 24, 1977 pursuant 
to a joint motion of counsel for the parties, the hearing was closed 
and a briefing period was scheduled. 


FINDINGS OF FACT 


1. Salsburg Meats, Inc. (sometimes called “respondent’’), is 
a Pennsylvania corporation operating a meat processing company 
at Shillington, Pennsylvania. It manufactures smoked ham, sau- 
sage and corned be2f items and employs approximately 20 in- 
dividuals. 


2. The Meat Grading Branch, which provides meat grading 
and acceptance services, is administered by the Food Safety and 
Quality Service, duly appointed by the Secretary of Agriculture 
to facilitate the marketing of livestock and meat through the uni- 
form application of grade standards and product specifications. 
Such function being performed by Federal meat graders at any 
establishment qualifying for and requesting such services. 


3. Federal acceptance of meat products is a service provided 
buyers of meat products wherein a United States Department of 
Agriculture meat grader, as an impartial party, examines and 
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certifies products according to certain specifications. The exami- 
nation and certification is to insure that products are in accord- 
ance with applicable specifications and purchase order require- 
ments. The service is provided on a voluntary basis to any quali- 
fied establishment which requests such service. 


4. Respondent formerly requested and has received Federal 
meat grading and acceptance services at its meat processing plant. 
Salsburg Meats, Inc., is the only applicant for such Federal Meat 
and Acceptance Services at the Shillington, Pennsylvania plant. 


5. On May 3, 1977, Federal Meat Grader, Frank Siciliano, 
arrived at Salsburg Meats, Inc. to examine meat products subject 
to contracts which required acceptance services by a United States 
Department of Agriculture meat grader. After rejection of por- 
tions of respondent’s products and upon notification that the ac- 
ceptance work could not be completed that day, Harvey Nathan, 
President of Salsburg Meats, Inc., verbally abused, shook his fist, 
and swung the telephone receiver at Siciliano and then threw the 
telephone in the direction of said meat grader, thus obstructing 
further performance of acceptance service. 


6. On May 5, 1977, the Acting Administrator, Food Safety and 
Quality Service, summarily withdrew grading and acceptance 
services from Salsburg Meats, Inc., as a result of the actions 
described in finding 5 above. 


The May 5 notice of summary withdrawal reads in part: 


Dr. Frank J. Mulhern, Acting Administrator, Food Safety and 
Quality Service, United States Department of Agriculture, acting 
pursuant to the “Rules of Practice Governing Withdrawal of In- 
spection and Grading Service Under the Agricultural Marketing 
Act of 1946” (7 CFR Part 50), and particularly Section 50.40 there- 
of, initiates this summary withdrawal of grading and acceptance 
services from Salsburg Meats, Inc., and to deny such services to 
them or to other recipients of grading and acceptance services with 
respect to any livestock or product(s) in which respondent has a 
contract or other financial interest until such time as the respond- 
ent will prove to the service that necessary actions have been taken 
to assure they will not in the future violate the Agricultural Mar- 
keting Act of 1946, as amended (7 U.S.C. 1621 et seq.) (“Act”) and 
the “Rules and Regulations of the Department of Agriculture 
Governing the Grading and Certification of Meats, Prepared Meats, 
and Meat Products” (7 CFR Part 53) (Emphasis added) 


Respondent’s president received and read the notice of with- 
drawal, and was familiar with its contents (Tr. 427-428). 
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7. On May 10, 1977, Salsburg Meats, Inc. delivered meat prod- 
ucts which they owned to Abrogast and Bastian, Inc. (herein- 
after referred to as “A&B’’) for acceptance service, where it was 
accepted, in violation of the summary withdrawal. 


8. Mr. Barry Carpenter, assistant supervisor for meat grad- 
ing at the Princeton Main Station, United States Department of 
Agriculture received information on May 11, 1977, from a food 
inspector for the city of Philadelphia, Pennsylvania, that Phila- 
delphia General Hospital had received meat products in Salsburg 
Meats, Inc. boxes with the shipper and seller listed as A&B; 
whereupon, after interrogating officials at A&B it became evident 
that Salsburg Meats, Inc. was the owner of said meat accepted at 
A&B and received at Philadelphia General Hospital. 


9. On May 16, 1977, an amendment to the original May 5 com- 
plaint was issued by the Acting Administrator, Food Safety and 
Quality Service, United States Department of Agriculture, where- 
in the respondent was formerly charged with circumventing the 
summary withdrawal of grading and acceptance services. 


CONCLUSIONS 


The foregoing findings and the conclusions which follow have 
been made after full consideration of the entire record. All con- 
tentions raised by the parties have been considered, whether or 
not specifically mentioned. 


Upon review of the record evidence it is concluded that: 


1. Respondent violated section 53.13(a) (1) of the regulations 
(7 CFR 538.13(a)(1)) by using obscene language, other verbal 
abuses and violence to intimidate and threaten, a Federal meat 
grader who was performing official duties at respondent’s plant; 
and 


2. Respondent circumvented the withdrawal of meat grading 
services by obtaining grading and acceptance services, on meat in 
which it had a financial] interest, at Abrogast and Bastion, Inc., 
on May 10, 1977. 


The Agricultural Marketing Act of 1946 and the attendant ad- 
ministrative regulations in effect in May, 1977, and relevant to the 
issues herein provide: 





he 


ve 


or 


yal 





SALSBURG MEATS 1933 
Cite as 36 A.D. 1929 


The Act: 


The Secretary of Agriculture is directed and authorized: 


* * * * 


(h) To inspect, certify, and identify the class, quality, quantity, 
and condition of agricultral products when shipped or received in 
interstate commerce, under such rules and regulations as the Secre- 
tary of Agriculture may prescribe, .... to the end that agricul- 
tural products may be marketed to the best advantage, that trading 
may be facilitated, and that consumers may be able to obtain the 
quality product which they desire, except that no person shall be 
required to use the service authorized by this subsection. 
7 U.S.C.A. 1622(h) 


The Regulations 
Section 53.13(a) (1) 


An application or a request for service may be rejected, or the 
benefits of the service may be otherwise denied to, or withdrawn 
from, any person who, or whose employee or agent in the scope 
of his employment or agency, .... (iii) has interfered with or 
obstructed, or attempted to interfere with or to obstruct, any em- 
ployee of the Department in the performance of his duties under 
the regulations by intimidation, threats, assaults, abuse, or any 
other improper means; ... (7 CFR 53.18(a) (1)) 


Section 50.40 
(a) * * ok 


(b) In any case of actual or threatened physical violence to 
an inspector or grader, service to respondent may be suspended prior 
to the transmittal of written notice to respondent. A written notice 
shall be given as promptly as circumstances permit. (7 CFR 50.40). 


Any threatened or actual physical violence to Federal person- 
nel is a hindrance to the execution to their official duties and 
jeopardizes the integrity of the pertinent Federal regulatory pro- 
grams. As in the instant case physical violence or fear of violence 
could intimidate a meat grader and prevent his performance of 
duties in an unbiased manner. 


The acceptance service is based on uniform standards employed 
nationally and is predicated upon the unbiased, impartial deter- 
minations of Federal meat graders. This system enables an indi- 
vidual purchasing meat products pursuant to specifications from 
vendors in various parts of the United States, to receive products 
whose characteristics are essentially identical to said specifica- 
tions. Accordingly, the lack of uniformity and an absence of un- 
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biased grading would cause disarray in the interstate sale and 
purchase of meat products and undermine the purpose for estab- 
lishing Federal acceptance services. Summary withdrawal, as was 
ordered by administrative officials in this proceeding, protects 
the Federal employee from violent action and sustains his efforts 
to maintain a uniform system by affording him a work environ- 
ment free of violence. 


Here in addition to violence there was circumvention of the 
Notice of withdrawal. On May 16, 1977, the complaint by amend- 
ment to the original notice of summary withdrawal, charged that 
on May 10, 1977, while without the benefit of Federal grading and 
acceptance services, respondent knowingly offered product, in 
which it had a financial interest for acceptance by Federal 
graders.1 


The provisions of paragraph 1 of the Notice of Summary With- 
drawal are most explicit with respect to the extent of the com- 
plainant’s denial of the benefits of Federal Grading and Accept- 
ance Services to respondent. The Notice clearly states that serv- 
ics are summarily denied “. . . . with respect to any livestock or 
product(s) in which respondent has a contract or other financial 
interest ... .”. Notwithstanding such notice, respondent, on May 
10, 1977, while Federal grading and acceptance services were 
denied, transported meat products produced and owned by it to 
A&B and had such meat products accepted by Federal employees 
for contracts respondent sought to fulfill. At no time, until de- 
livered to customers by respondent, did ownership of the products 
transfer from respondent to A&B or any other legitimate user 
of Federal grading and acceptance services. 


It is concluded that the actions of respondent as noted in find- 
ings of facts 5 and 7 were grounds for summary withdrawal and 
denial of Federal meat grading and acceptance services provided 
under the Act and regulations. 


To assure the continued integrity of the federal grading and 
acceptance program and the protection of federal. employees en- 
gaged in such programs, a severe sanction is warranted in this 
case. Accordingly grading and acceptance services should remain 





1In the amendment to the original notice, complainant also charged that respondent had actu- 
ally represented to USDA personnel that it no longer had any financial interest in the items 
offered for acceptance on May 10, 1977. At the hearing, the complainant by motion (which 
was granted) requested that such allegation be stricken from the complaint. 
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withdrawn through May 4, 1978. This will constitute a one year 
period of withdrawal of such services beginning with the May 5, 
1977, notice of summary withdrawal. 


ORDER 


Federal grading and acceptance services having been with- 
drawn from respondent on May 5, 1977, it is hereby ordered that 
such withdrawal of services continue through May 4, 1978. Such 
continued withdrawal shall include services to respondent or to 
other recipients of grading and acceptance services with respect 
to any livestock or product(s) in which respondent has a con- 
tract or other financial interest. 


This Order shall become effective on the first day after this 
decision and order become final.* 


Copies hereof.shall be served upon the parties. 


Pursuant to the Rules of Practice governil 
the Act (7 CFR §§ 1.180-1.151, 42 F.R. 743) this de 
order become final without further procedure, 35 days 


ice, unless appealed to the Secretary by a party t 
within 30 days after service, as provided in said Rules. 


the “oceedaln; 


* The Decision and Order became final November 26, 1977.—Ed. 
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Consent order — Sanction 


Respondent James W. Jones has consented to issuance of the order herein 


izainst him for violating the Act and the regulations in connection with 
his operations as a dealer and market agency thereunder as found herein. 


This respondent is ordered to cease and desist from said violations, and 
is suspended as a registrant under the Act for 21 days and thereafter 


until no longer insolvent. 


Jane Campana, for complainant. 


Paul D. Marable, Waco, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This spe was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents 
wilfully violated the Act and the regulations issued thereunder 

(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


Respondent James W. Jones admits the jurisdictional allega- 
tions in paragraph I of the Complaint except that respondent 
James W. Jones specifically denies that he was or is a partner 
with Rex Meador d/b/a Kosse Cattle Company, P. O. Box 86, 
Kosse, Texas, or d/b/a Floresville Livestock Commission Com- 
pany, P. O. Box 926, Floresville, Texas; specifically admits that 
the Secretary has jurisdiction in this matter; neither admits nor 
denies the remaining allegations; waives oral hearing and further 
procedure; and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 


em 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James W. Jones hereinafter referred to as the respondent, 
it all times material herein was an individual d/b/a Kosse Cattle 
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Company, P. O. Box 86, Kosse, Texas, and d/b/a Floresville Live- 
stock Commission Company, P. O. Box 926, Floresville, Texas. 


2. Respondent, James W. Jones, d/b/a Kosse Cattle Company, 
at all times material herein was engaged in the business of buying 
and selling livestock in commerce for his account. 


3. Respondent, James W. Jones, d/b/a Floresville Livestock 
Commission Company, at all times material herein was: 


(a) Engaged in the business of conducting and operating 
the Floresville Livestock Commission Company stockyard, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; and 


(b) Engaged in the business of selling livestock on a 
commission basis at the stockyard. 
4. Respondent James W. Jones, at all times material herein 
was registered with the Secretary of Agriculture: 


(a) Asa dealer to buy and sell livestock in commerce and 
as a market agency to buy livestock in commerce, d/b/a Kosse 
Cattle Company, Kosse, Texas; and 


(b) As a market agency to sell livestock in commerce 
d/b/a Floresville Livestock Commission Company, Floresville, 
Texas. 


CONCLUSIONS 


The respondent, James W. Jones, having admitted the juris- 
dictional facts except for the allegation that James W. Jones and 
Rex Meador were partners, which this respondent specifically 
denies, and the parties hereto having agreed to the entry of this 
decision, such decision will be entered. 


ORDER 


Rspondent James W. Jones, directly, indirectly, or through any 
corporate or other device, in connection with his operations sub- 
ject to the Packers and Stockyards Act, shall cease and desist 
from: 
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1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


3. Failing to report to the Administrator of the Packers and 
Stockyards Administration any change in the management, con- 
trol or ownership of his business as a registrant; and 


4. Purchasing livestock from consignment for resale for his 
own speculative account. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a market agency and dealer subject to the Act, including 
monthly bank reconciliations, load make-up records, a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, and a cash disbursement journal. 

Respondent, James W. Jones, is suspended as a registrant under 
the Act for 21 days and thereafter until such time as he shall dem- 
onstrate that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension, after the 
expiration of the 21 day period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent: Provided, how- 
ever, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an appro- 
priate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,209) 


In re JAMES C. McQuary. P&S Docket No. 5470. Decided Decem- 
ber 7, 1977. 
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Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connection with his opera- 
tions as a market agency thereunder in failing to comply with the bond- 
ing requirements issued under the Act. Respondent is ordered to cease 
and desist from said violation. 


Jane Campana, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
willfully violated the act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits the Secretary has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision and agrees 
to the entry of an order containing no provision for suspension of 
respondent, because respondent is now in compliance with the 
bonding provisions of the Act and the regulations. 


FINDINGS OF FACT 


1. James C. McQuary, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Clarksville Live- 
stock Exchange, P.O. Box CM, Clarksville, Texas. 





























pee 
tw 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 86 A.D. 1942 


Respondent is, and at all times material herein was: 


\ Y 


‘ngaged in the business of buying livestock in com- 
mmission basis; and 


tered with the Secretary of Agriculture as a 
1 sell livestock in commerce and as a market 
© On a commission basis. 


7 


as of the date of the issuance of this decision, 
1 the bonding provisions of the Act and the 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 


the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 


ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and 
the regulations. 


The provisions of this Order shall become effective on the sixth 
day 


after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,210) 


re KIXMPIRE LIVESTOCK MARKETING COOPERATIVE, INC. and 
AMTEC COOPERATIVE, INC. P&S Docket No. 5466. Decided 
Deeember 12, 1977. 
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Consent order — Sanction 


m- 
Respondent Empire has consented to issuance of the order herein against it 
for violating the Act and the regulations in connection with its opera- 
; a tions as a dealer and market agency thereunder as found herein. Re- 
cet spondent Empire is suspended as a registrant under the Act for 45 days, 
as provided, The complaint as to respondent Amtec Cooperative is dis- 
missed. 
on, 
che 
John Ford, for complainant. 
Robert I. Williamson, Ithaca, NY, for respondents. 
Decision by William J. Weber, Administrative Law Judge. 
nd 
ci- PRELIMINARY STATEMENT 

This proceeding was instituted under the Packers and Stock- 
yards Act (7 USC 181 et seq.) by a complaint filed by the Acting 
Administrator, Packers and Stockyards Administration, United 

y States Department of Agriculture, alleging that the respondent 
sI- willfully violated the Act and the regulations issued thereunder 
‘ed (9 CFR 201.1 et seq.). 
le- 

Pa- The complaint originally named as respondents Empire Live- 
nd stock Marketing Cooperative, Inc., and Amtec Cooperative, Inc. 
The respondents filed their answer denying the allegations that 

h they had violated the Act and the regulations. Oral hearing com- 
rt menced on December 7, 1977, in Watertown, New York. Agree- 

ment was achieved at such hearing that the complaint be dis- 
missed as to respondent Amtec Cooperative, Inc. 

As to respondent Empire Livestock Marketing Cooperative, Inc., 
both parties have agreed to the entry of a consent decision. Both 
parties agreed to waive the strict requirements of section 1.138 of 
the Rules of Practice (7 CFR 1.138) that require such consent 
decision be signed by both parties and filed with the Hearing 

nd Clerk, and agreed instead to read the consent decision into the 
led transcript of the oral hearing. Complainant has filed a motion 


that this decision be entered. Respondent has agreed that this deci- 
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sion be entered. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this 
proceeding. 


The respondent, Empire Livestock Marketing Cooperative, Inc., 
admits the jurisdictional allegations contained in paragraph I of 
the complaint and specifically admits that the Secretary has juris- 
diction in this matter; admits the allegations included in the 
Findings of Fact set forth below; neither admits nor denies the 
remaining allegations; waives oral hearing and further proce- 
dure; and consents and agrees to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Empire Livestock Marketing Cooperative, Inc., here- 
in referred to as “respondent Empire’, is a corporation organized 
and operating under the laws of the State of New York, with its 
main office mailing address being 124 E. Seneca Way, Ithaca, New 
York 14850. 


(b) Respondent Empire’s Certificate of Incorporation, 
pursuant to the laws of the State of New York, was executed on 
or about March 28, 1967. 


(c) Respondent Empire is, and at all times material here- 
in subsequent to its creation was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account and selling livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce on a commission basis. 

2. Respondent Empire, on or about March 11, 1974 and March 
15, 1976, after written notice of previous inaccurate weighings 
of livestock for the purpose of sale at its stockyards and oppor- 
tunities to comply with the Act and the regulations, sold con- 
signed livestock at its Lowville market on a weight basis for a 
commission at the stockyard in the transactions referred to in the 
tabulations set forth in the complaint, and in connection therewith 
(1) weighed the livestock at less than their true and correct 
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weights; (2) issued scale tickets and accounts of sale to consig- 
nors of the livestock on the basis of such false weights; and (3) 
paid the consignors the net proceeds for such livestock on the 
bais of such false weights. 


3. Respondent Empire, in connection with the transactions 
specified in Finding of Fact 2 above, kept accounts and records 
which did not fully and correctly disclose all transactions involved 
in its business, in that respondent Empire prepared, and made a 
part of its accounts and records, scale tickets showing false 
weights for the livestock specified in Finding of Fact 2 above. 


4. Respondent Empire, on or about March 11, 1974 and March 
15, 1976, in connection with the transactions specified in Finding 
of Fact 2 above, failed to operate its livestock scale in accordance 
with INSTRUCTIONS FOR WEIGHING LIVESTOCK, regula- 
tions issued under the Packers and Stockyards Act on September 
8, 1968, by the Packers and Stockyards Administration. 


5. Prior to this complaint, Empire Livestock Marketing Co- 
operative has not been charged with violation of the Act or the 
regulations subsequent to its incorporation on or about March 28, 
1967; and therefore the findings of fact set forth above and the 
conclusions set forth below constitute the first violation of the 
Act by such respondent Empire resulting in a Decision and Order 
being entered against it by the Secretary of Agriculture. 


CONCLUSIONS 


1. Respondent Empire has admitted the Secretary of Agricul- 
ture has jurisdiction in this matter. 


2. By reason of the facts set forth in Findings of Fact 1, 2, 3 
and 4 above, respondent Empire has willfully violated sections 
307, 312¢a) and 401 of the Act (7 U.S.C. 208, 213(a) and 221) ; 
and sections 201.43(a), 201.49, 201.55, 201.71 and 201.73-1 of 
the regulations (9 CFR 201.43(a), 201.49, 201.55, 201.71, and 
201.73-1). 


3. As the parties have agreed to the entry of this Decision, 
said Decision shall be entered with the following order: 
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ORDER 


The complaint is dismissed as to respondent Amtec Coopera- 
tive, Ine. 


Respondent Empire Livestock Marketing Cooperative, Inc., its 
officers, directors, agents, employees, successors and assigns, in 
connection with its operations subject to the Act, shall cease and 
desist from: 


1. Weighing livestock at other than their true and correct 
weights ; 


2. Issuing scale tickets, buyer’s invoices, or accounts of sale 
on the basis of false and incorrect weights; 


3. <Asessing or collecting a 


a purchase price for livestock on the 
basis of weights other than the 


true and correct weights; 


4. Paying consignors the proceeds of the sale of the livestock 
on the basis of false and incorrect weights; and 


5. Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent Empire Livestock Marketing Cooperative, Inc. shall 
prepare and keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in its busi- 
ness under the Act, including, among other things, scale tickets, 
accounts of sale, and buyer’s invoices which show the true and 
correct weights of livestock sold by respondent in commerce on a 
weight basis. 


Respondent Empire Livestock Marketing Cooperative, Inc. is 
suspended as a registrant under the Act for a period of forty-five 
(45) days; provided, however, that with the exception of re- 
spondent’s operations at its stockyard at Lowville, New York, such 
suspension shall be held in abeyance and not become effective 
against all stockyards operated by respondent unless it is found, 
after complaint and opportunity for oral hearing, that respondent 
has again violated the provisions of the Act at any of its stock- 
yards within two (2) years from the effective date of this Order. 


The provisions of this Order, including the suspension of the 
respondent’s operations at its stockyard at Lowville, New York, 
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shall become effective on the sixth day after service thereof upon 
respondent; PROVIDED, however, that if by any means or device 
whatever, all or part of the suspension period ordered above is not 
effectively served during the period indicated above, the effective 
date of the beginning the suspension period (or the part thereof 
not effectively served) shali be the date fixed by a court of com- 
petent jurisdiction which issues an appropriate order with re- 
spect thereto. 


(No. 18,211) 


In re SAM A. RoBERTS. P&S Docket No. 5501. Decided December 
13, 1977 


Consent order — Sanction 
Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 


as a dealer thereunder as found herein. Respondent is suspended as a 
registrant under the Act for 15 days and thereafter until no longer 
insolvent. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 F.R. 745). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
1. Sam A. Roberts, hereinafter referred to as the respondent, 
is an individual whose address is R.R. #3, Clinton, Indiana 47842. 
2. Respondent, at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from: 


1. Operating as a dealer while his current liabilities exceed 
his current assets; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; and 
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3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including a daily record of 
livestock purchases and sales, a cash receipts journal, a complete 
and accurate record of checks issued, and a livestock inventory. 
Respondent shall make monthly reconciliations of his bank 
accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until he demonstrates that he is 
no longer insolvent, provided that respondent may engage in busi- 
ness as a dealer buying livestock for slaughter only as an em- 
ployee of a packer after the expiration of the 15-day period. When 
respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 15-day period. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent: Provided, how- 
ever, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectivly served) shall be the 
date fixed by a court of competent jurisdiction which issues an 
appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,212) 


In re JOE WYNJA. P&S Docket No. 5527. Decided December 20, 
1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder in failing to comply with the bonding require- 
ments and in issuing insufficient funds checks in purported payment for 
livestock as found herein, Respondent is ordered to cease and desist from 
said violations, and respondent is suspended as a registrant under the 
Act for 15 days. 
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Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits the Secretary has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Joe Wynja, hereinafter referred to as respondent, is an indi- 
vidual whose address is Rural Route, Sioux Center, Iowa 51250. 


2. Respondent is and at all times material was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 
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ORDER 


Respondent, his agents and employees, through any corporate 
or other device, shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended, and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


2. Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts. 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until he complies fully with the 
bonding requirements underthe Act and the regulations. When 
respondent has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion, after the expiration of the 15-day period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,213) 


In re EASTERN DRESSED PorRK, INC. P&S Docket No. 5347. De- 
cided December 21, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder in failing to pay when due as found herein. 
Respondent is ordered to cease and desist from said violations, 
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Thomas C. Heinz, for complainant, 
John Anthony Smith, New York, NY, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department 
of Agriculture, charging that respondent has violated the Act 
and the regulations issued thereunder (9 CFR 201.1 e@ seq.). 


Respondent has filed an Answer in which it admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Eastern Dressed Pork, Inc., hereinafter referred to as 
respondent, is a corporation organized and existing under the laws 
of the State of New Jersey and has its principal place of business 
at Somerville, New Jersey. Its mailing address is P. O. Box 108, 
North Bergen, New Jersey 07047. 


(b) Respondent at all times material herein was engaged 
in the business of a packer (a) buying livestock, in commerce, for 
slaughter purposes, and (b) preparing meat and meat food prod- 
ucts for sale and shipment in commerce. 


(c) Respondent at all times material herein was a “pack- 
er” within the meaning and subject to the Act. 
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2. Respondent, in connection with its operations as a packer 
and on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid because respondent 
did not have sufficient funds available or on deposit in the bank 
account upon which they were drawn to pay such checks when 
presented for payment. 


Date of No. of Amount of 

Seller Sale Head Invoice 
Farrow & Co., Inc. 6/ 8/76 218 $22,307.43 
Indianapolis, IN 6/10/76 188 22,297.67 
6/11/76 208 21,218.76 


3. (a) Respondent, in connection with the livestock purchase 
transactions set forth in paragraph 2 above, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
of such livestock. 


(b) In addition to the transactions referred to in sub- 
paragraph (a) above, respondent, in connection with its opera- 
tions as a packer and on or about the dates and in the transac- 
tions set forth below, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


Date of No. of 
Seller Delivery Head Amount 
Devine, Kenny, & Rowan, Inc. /10/76 Unknown $24,144.65 
National Stockyards, IL 6/11/76 Unknown 23,515.04 
6/14/76 223 23,359.54 
6/15/76 221 23,048.90 
6/16/76 226 24,104.54 
Farrow & Co., Inc. 6/ 9/76 196 $22,642.20 
Indianapolis, IN 6/14/76 212 22,459.59 
6/14/76 205 23,142.48 
6/15/76 180 23,215.63 
6/15/76 180 21,444.66 
6/15/76 186 21,131.83 
6/16/76 187 22,438.09 
6/16/76 201 23,664.84 
6/17/76 195 22,266.55 


6/17/76 220 23,144.39 
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Seller 
Greenville Stockyards, Inc, 
Greenville, NC 
King Pig Company 
South St. Paul, MN 


C. R. Miller 
Watsontown, PA 


Date of 
Delivery 


6/14/76 
6/16/76 
6/ 7/76 
6/10/76 
6/14/76 
6/ 8/76 
6/ 9/76 
6/10/76 
6/11/76 
6/15/76 
6/16/76 
6/17/76 


Paulk & Batten Livestock Co., Inc, 6/ 7/76 


Douglas, GA 


(c) As of June 30, 1976, there remained unpaid approxi- 
mately $731,516.86 for livestock purchased by respondent in com- 


6/10/76 
6/15/76 


merce, as set forth below: 


Name of Firm 


Devine, Kenny & Rowan, Inc. 


Farrow & Co., Inc, 


Greenville Stockyards, Inc. 


King Pig Company 
C. R. Miller 


M&R Livestock Co., Inc. 
Paulk & Batten Livestock, Inc. 
Wilson Bros. Livestock Corp. 


By reason of the facts stated in Findings of Fact 2 and 3 
herein, respondent has violated section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 


CFR 201.43(b)). 


CONCLUSIONS 


No. of 
Head 


87 
152 
210 
210 
222 


140 
133 

84 
155 
ALT 
147 
145 
180 
190 
181 


Amount 
$11,084.29 
17,224.33 
$22,552.95 
21,672.42 
21,378.47 
$17,485.66 
16,418.36 
10,423.18 
17,158.10 
14,998.80 
16,580.31 
17,837.55 


$20,517.04 
22,012.02 
21,692.49 


Amount Owed 
$ 70,512.98 
216,852.04 
28,308.62 
65,608.84 
69,416.66 
125,804.68 
64,221.55 
90,796.49 
$731,516.86 
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ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, in connection with respondent’s operations as a packer, shall 
cease and desist from: 


(1) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


(2) Failing to pay, when due, the full purchase price of live- 
stock and meats purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 18,214) 


In re T. M. LANDIS, INC. P&S Docket No. 5435. Decided Decem- 
ber 21, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder in failing to comply with the bonding 
requirements thereof. Respondent is ordered to cease and desist from 
said violation. 


Allan R. Kahan, for complainant. 
Michael F. Smith, Ambler, PA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a complaint filed by the Acting 
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Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138 (42 F.R. 745)). 


The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. T. M. Landis, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located 
at Mainland, Pennsylvania 19451. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


respondent, in connection with its operations subjejct to the 
Act, shal] cease and desist from engaging in any business in com- 
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merce in any capacity for which bonding is required under the 
Packers and Stockyards Act and regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. Copies hereof shall be served on the parties. 


(No. 18,215) 


In re DENNIS E. Moore. P&S Docket No. 5415. Decided Decem- 
ber 23, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder in failing to meet the bonding requirements 
thereof. Respondent is suspended as a registrant under the Act until 
in full compliance with the bonding requirements. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Acting 
Administrator, Packers and Stockyards Administration, United 
States Deepartment of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dennis E. Moore, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Box 274, Ansley, 
Nebraska 68814. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 
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Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied fully with such require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 18,216) 


In re PIKE COUNTY LIVESTOCK MARKET, INC., a corporation, and 
CHARLES H. DAy, an individual. P&S Docket No. 5461. De- 
cided December 23, 1977. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for 
violating the Act and the regulations in connection with their operations 
as a dealer thereunder as found herein. Respondents are ordered to 
cease and desist from said violations, and respondent Pike County Live- 
stock Market, Inc., is suspended as a registrant under the Act for 7 
days and thereafter until the deficit in its custodial account is eliminated. 


James A. Brennan, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the 
Acting Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
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thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in para- 
graphs I and II of the Complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 
Further, the respondents neither admit nor deny that the alleged 
deficiencies in the “Custodial Account for Shippers’ Proceeds” 
were the result of any violations of the Act or regulations. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Pike County Livestock Market, Inc., hereinafter referred to 
as respondent Pike County, is a Missouri corporation with its 
principal place of business located in Bowling Green, Missouri 
and its business address is P. O. Box 103, Highway No. 61 North, 
Bowling Green, Missouri 63334. 


2. Respondent Pike County, under the sole direction, manage- 
ment and control of Charles H. Day is, and at all times material 
herein, was: 


(a) Engaged in the business of conducting and operating 
the Pike County Livestock Market, Inc., a stockyard posted under 
and subject to the Act; 


(b) Engaged in the business of buying and selling live- 
stock in commerce on its own account and selling livestock in 
commerce on a commission basis; and 


(c) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce. 


3. Charles H. Day, hereinafter referred to as respondent Day, 
is an individual whose principal place of business is in Bowling 
Green, Missouri and his business mailing address is c/o P. O. Box 
103, Highway No. 61 North, Bowling Green, Missouri 63334. 
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4. Respondent Day is, and at all times material herein, was: 


(a) Responsible for the sole direction, management and 
control of respondent Pike County; 


(b) President of respondent Pike County; and 


(c) Joint owner with his wife (secretary/treasurer of 
respondent Pike County) of four of the five issued shares in re- 
spondent Pike County. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent Charles H. Day, as an individual or partner, officer, 
director, agent or employee of a corporation, directly or through 
any corporate or other device, and respondent Pike County Live- 
stock Market, Inc., its officers, directors, agents, employees, suc- 
cessors and assigns, in connection with their operations subject to 
the Packers and Stockyards Act, shall cease and desist from: 


1. Failing, or causing any person subject to the Act from fail- 
ing, to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds”, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Failing, or causing any person subject to the Act from fail- 
ing, to otherwise maintain their “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
(the regulations (9 CFR 201.42) ; and ‘ 


3. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock. 


Respondent Pike County Livestock Market, Inc., is suspended 
as a registrant under the Act for a period of 7 days and thereafter 
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until the deficit in its “Custodial Account for Shippers’ Proceeds” 
has been eliminated. When said respondent demonstrates that the 
deficit in its “Custodial Account for Shippers’ Proceeds” has been 
eliminated, a supplemental order will be issued in this proceeding 
terminating the suspension after the expiration of the 7 day 
period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents: Provided, 
however, that if by any means or device whatever, all or part of 
the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall 
be the date fixed by a court of competent jurisdiction which 
issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
ADDENDUM 


fAddendum to Decision: The Consent Decision herein was 
referred to the Administrative Law Judge on December 23, 1977, 
and was issued pursuant to section 1.138 of.the rules of practice 
(7 CFR 1.138). The Judge inserted “ after “Proceeds” and deleted 
“Received Dec 8 1977” on Page one.] 





(No. 18,217) 


In re WILLIAM C. MOORE and BILLY SUTTON, d/b/a SUWANNEE 
VALLEY J.AIVESTOCK MARKET. P&S Docket No. 5305. Decided 
. December 28, 1977. 


Modification of order 


Kenneth Vail, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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Upon consideration of complainant’s motion to modify the order 
that was previously issued herein and for good cause shown, the 
period of suspension shall continue until December 30, 1977, and 
shall thereafter terminate. 





(No. 18,218) 


In re JIMMIE A. BROWN. P&S Docket No. 5474. Decided Novem- 
ber 30, 1977. 


’ Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is ordered to cease 
and desist from said violations and respondent is suspended as a regis- 
trant under the Act for 30 days and thereafter until no longer insolvent. 


Allan R. Kahan, for complainant. 
Tilden P. Wyeth, Fayetteville, AR, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the financial con- 
dition of the respondent does not meet the requirements of the 
Act, and that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
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remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of setting this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jimmie A. Brown, hereinafter referred to as the respond- 
ent, is an individual whose address is Route 3, Box 93C, Siloam 
Springs, Arkansas 72761. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from: 


-l. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
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longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension, after the expiration of the 
30 day period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent: Provided, how- 
ever, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an appro- 
priate order with respect thereto. 


Copies of this decision shall be served upon the parties. 





(No. 18,219) 


In re GENTRY LIVESTOCK, INC. P&S Docket No. 5519. Decided 
November 30, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for 
violating the Act and the regulations in connection with its operations 
as a dealer thereunder in failing to comply with the bonding require- 
ments. Respondent is suspended as a registrant under the Act until it 
is in full compliance with the bonding requirements issued under the 
Act and the regulations. 


John Ford, for complainant. 
Respondent pro se, 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 F.R. 745). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gentry Livestock, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at Box 1300, Rifle, Colorado 81650. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for its own account. 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations subject to the Act, shall 
cease and desist from engaging in any business in commerce in 
any capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regula- 
tions, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 
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Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
the regulations. When it has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating 
the suspension. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 18,220) 


In re PROCESSING UNLIMITED, INC., d/b/a STILWELL PACKING 
COMPANY, and HARLEY D. BuRRows. P&S Docket No. 5406. 
Decided September 14, 1977. 


Answer — failure to file — admission of facts — Agreed purchase prices 
— failure to pay in full —Procurement contract for slaughter cattle — 
failure to fully comply with 


Where respondents, in their operations as a packer under the Act, violated 
the Act and the regulations as found herein, respondents are ordered to 
cease and desist from said violations, 


Stephen E. Hart, for complainant. 
Respondents pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is a-disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. The Com- 
plaint charges that the respondents have violated section 202 (a) 
of the Act (7 U.S.C. 192(a)) and section 201.43(b) of the regula- 
tions (9 CFR 201.43(b) ). 
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Copies of the Complaint and the rules of practice governing 
proceedings under the Act (42 Fed. Reg. 743-749 (1977)) were 
served upon the respondents by the Hearing Clerk by certified 
mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the rules of practice, and that 
failure to answer would constitute an admission of all material 
allegations contained in the Complaint. 


Respondents have failed to file an answer within the time pre- 
scribed in the rules of practice, and the material facts alleged in 
he Complaint, which are admitted by respondents’ failure to file 
an answer, are adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 1.139 of the Rules of Practice (42 Fed. Reg. 745 (1977) ). 


FINDINGS OF FACT 


1. (a) Processing Unlimited, Inc., doing business as Stilwell 
Packing Company, hereinafter referred to as the corporate re- 
spondent, is a corporation organized and existing under the laws 
of the State of Oklahoma, with its principal place of business 
located at Route 1, Stilwell, Oklahoma 74960. 


(1) Corporate respondent, at all times material 
herein, was engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


(2) Corporate respondent, at all times material 
herein, was a packer within the meaning of and subject to the 
provisions of the Act. 


(b) Harley D. Burrows, hereinafter referred to as the 
individual respondent, is an individual whose mailing address is 
Box 27, Stilwell, Oklahoma 74960. The individual respondent, at 
all times material herein, was: 


(1) President of corporate respondent; 
(2) Manager of corporate respondent; 


(8) A member of the Board of Directors of corpo- 
rate respondent; 


(4) Owner of 10% or more of the stock of corpo- 
rate respondent; 
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(5) In charge of cattle procurement for corporate 
respondent ; 


(6) In charge of formulating, directing and con- 
trolling the policies, practices and acts of corporate respondent, 
including the acts and practices referred to herein; and 

(7) The person who prepared and maintained the 
record of accounts for livestock purchased by corporate respond- 
ent from Albert Farmer and James M. Morris. 


2. (a) Corporate respondent, under the direction, control 
and management of the individual respondent, in connection with 
its operations as a packer, entered into a written and signed con- 
tract, dated April 29, 1975, with Albert Farmer and James M. 
Morris of Gravette, Arkansas, pursuant to which Farmer and 
Morris, who operated as dealers subject to the Packers and Stock- 
yards Act, agreed to supply and sell cattle to corporate respond- 
ent hanging upon the rail in corporate respondent’s plant. The 
contract specified that the purchase price “shall be determined by 
the pound with the price being determined between said parties 
from week to week, depending upon the existing livestock market, 
said price to be determined prior to the time said cattle are slaugh- 
tered.” Corporate respondent, under the direction, control and 
management of the individual respondent, agreed to pay Farmer 
and Morris the previously determined price for all carcass beef 
supplied, prior to the time corporate respondent removed the proc- 
essed meat product made from the carcasses from corporate re- 
spondent’s facilities. 


t 
4 
U 


(b) Corporate respondent, under the direction, control 
and management of the individual respondent, between Novem- 
ber 3, 1975, and February 2, 1976, purchased 136 head of cattle 
in commerce from Albert Farmer, as described in paragraph 2 (a) 
above, and failed to pay, when due, the full amount of the agreed 
upon price, in the amount of $26,622.55. 


(c) Corporate respondent, under the direction, control 
and management of the individual respondent, between October 
16, 1975, and February 13, 1976, purchased 114 head of cattle in 
commerce from James M. Morris, as described in paragraph 2 (a) 
above, and failed to pay, when due, the full amount of the agreed 
upon price, in the amount of $9,136.29. 


(d) As of March 17, 1976, there remained unpaid a total 
of $35,758.84 for such livestock purchases in commerce. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 


ORDER 


Respondent Processing Unlimited, Inc., d/b/a Stilwell Packing 
Company, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in con- 
nection with its operations subject to the Packers and Stockyards 
Act, and respondent Harley D. Burrows, individually, as a partner 
with any other person, or through any corporate or other device, 
in connection with his operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


2. Failing to comply fully with any oral or written contract 
pertaining to the procurement of livestock. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective from the first day 
after the Decision becomes final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the rules of practice governing proceedings under 
the Packers and Stockyards Act, this Decision becomes final with- 
out further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after 
service, as provided in sections 1.142 and 1.145 of the rules of 
practice (42 Fed. Reg. 743-749 (1977) ). 


(No. 18,221) 


In re W. H. HODGES AND COMPANY, INC. P&S Docket No. 5202. 
Decided October 12, 1977. 





* The Decision and order became final December 9, 1977.—Ed. 
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Accounts and records — incomplete, incorrect, or false — Improper prac- 

tices — purchasing livestock from consignments for own speculative ac- 

count and issuing incorrect or incomplete sales invoices — False and 

incorrect weights — addition of arbitrary pounds to purchase weights 

— selling on the basis of — Scale tickets — issuance of, false, incomplete 
or incorrect — Fiduciary obligation — breach of — Sanction 


Where respondent violated the Act and the regulations in connection with 
its operations as a market agency and dealer thereunder as found herein, 
respondent is ordered to cease and desist from said violations. Further, 
respondent is suspended as a registrant under the Act for 30 days, as 
provided. 


John Ford, for complainant. 
William Dew, Kansas City, MO, 
E, Ellis Henson, New Orleans, LA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator of the Packers and Stockyards Admin- 
istration, United States Department of Agriculture. 


The complaint alleges that respondent, W. H. Hodges and Com- 
pany, Inc., a corporation with its principal place of business lo- 
cated at Alexandria, Louisiana, conducts and operates stockyards 
posted under and subject to the provisions of the Act at Alexan- 
dria, Crowley, New Roads, and Raceland, Louisiana; and that 
respondent is also registered with the Secretary of Agriculture 
as a “market agency” buying and selling livestock on a commission 
basis at the stockyards, and as a “dealer” buying and selling live- 
stock in commerce for its own account. The complaint alleges that 
respondent, on specified dates and in connection with auction 
sales conducted at the stockyards, purchased livestock from con- 
signments for resale for its own speculative account; issued pur- 
chase invoices which failed to show the true and correct names 
of the purchasers of consigned livestock; submitted scale tickets 
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and accounts of sale to consignors of livestock which failed to 
show the full, true and correct names of the purchasers of the 
livestock; sold cattle for its own account on a weight basis, in com- 
merce, to various customers at false and incorrect weights which 
respondent obtained by adding an arbitrary number of pounds 
to the weights at which it purchased the cattle; issued sales in- 
voices to the purchasers of the livestock showing false and incor- 
rect weights without any explanation on the invoices to indicate 
that the weights shown on the invoices were other than actual 
weights obtained at the time and place of the consummation of 
the sale; charged and collected from the purchasers of livestock 
on the basis of such false and incorrect weights; and retained 
copies of purchase invoices, accounts of sale, scale tickets, and 
sales invoices which were either incomplete, incorrect or false. 


Respondent filed an answer to the complaint on December 3, 
1975, in which it admitted the jurisdictional allegations con- 
tained in paragraph I of the complaint and specifically or gen- 
erally denied the allegations contained in the remaining para- 
graphs. On June 1, 1976, the respondent filed an Amendment to 
Answer in which it alleged certain affirmative defenses, including 
an assertion that complainant had violated its rights of due proc- 
ess by the issuance of an attached press release embodying the 
allegations of the complaint. In the course of the hearing, on De- 
cember 6, 1976, respondent further amended its answer to allege 
an additional affirmative defense based upon the Seventh Amend- 
ment to the United States Constitution. 


The oral hearing commenced in Bellville, Texas, on December 
3, 1976; continued in New Orleans, Louisiana, from December 6, 
1976 through December 8, 1976, and in Washington, D. C., on 
January 3, 1977. An oral deposition, by agreement of the parties, 
was taken in the matter near Emporia, Kansas, on February 18, 
1977; the transcript of which is herewith included and made part 
of the record. The oral hearing was before Victor W. Palmer, Ad- 
ministrative Law Judge, United States Department of Agriculture. 
Respondent was represented by C. T. (Tad) Sanders, Esq.; Wil- 
liam B. Deas, Esq., Kansas City, Missouri; and C. Ellis Henican, 
Esq., New Orleans, Louisiana. Complainant was represented by 
John E. Ford, Esq., United States Department of Agriculture, 
Washington, D. C. Complainant produced 26 exhibits and respond- 
ent presented 46 exhibits which will be hereafter designated by 
the prefixes “CX” and “RX” respectively. In addition, three ex- 
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hibits were received by the Administrative Law Judge which will 
be designated as “ALJ EX”. The transcript will be referred to as 
“Tr.”; and the deposition as “Dp.”. Briefing was completed on 
July 29, 1977. 


PROPOSED FINDINGS OF FACT 


1. The respondent, W. H. Hodges and Company, Inc., is a cor- 
poration duly organized and existing under the laws of the State 
of Louisiana with its principal place of business located at Alex- 
andria, Louisiana. 


2. Respondent is now, and, at all times material to the com- 
plaint, was: 


(a) engaged in the business of conducting and operating 
the W. H. Hodges and Company, Inc. stockyards located at Alex- 
andria, Crowley, New Roads, and Raceland, Louisiana, all stock- 
yards posted under and subject to the provisions of the Act; 


(b) engaged in the business of buying and selling livestock 
on a commission basis at the stockyards, and buying and selling 
livestock in commerce for its own account; and 


(c) registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis and 
as a dealer to buy and sell livestock in commerce. 


3. The President of W. H. Hodges and Company, Inc., is Mr. 
W. H. Hodges. The Secretary-Treasurer is Mr. Roy J. Hodges. 
The Board of Directors of W. H. Hodges and Company includes, 
and the principal stockholders are, Mrs. Evelyn L. Hodges, Mr. 
W. H. Hodges, Mr. Roy J. Hodges, Jr., Jack R. Hodges, and Mr. 
Richard P. Hodges. All four men named above are brothers, and 
are the principal management body for W. H. Hodges and Com- 
pany, Inc. 


4. (a) Respondent, at the stockyards, on or about the dates 
Set forth below and in connection with auction sales conducted at 
the stockyards, purchased livestock from consignments for resale 
for its own speculative account. 

















1974 


Date 
(1973) 
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Location of 


W. H. Hodges & Co., Inc. 
Stockyard Where 


September 
September 
September 
September 
September 
September 
October 10 
October 10 
October 10 
October 10 
October 10 
October 10 
October 10 
October 17 
September 
September 
September 
September 
September 


21 
zs 
17 
21 
21 
21 


) 


bo bo 


) 
26 
28 
228 


(b) 


counts of sale as part of its record. 


5. Respondent, at the Alexandria stockyard, on or about the 
dates and in the transactions set forth below, issued purchase 
invoices which failed to show the true and correct names of the 
purchasers of consigned livestock. Respondent retained copies of 


such purchase invoices as part of its records. 


Date of 
Purchase 
(1973 


September 19 


September 5 


September ! 


5 


September 5 


Number of 


Head 


84 


2 


Designation of 


Purchaser Shown 
on Purchase Invoice 


CB-37 | 
Bert 
Pampa 


Porter 
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Livestock Purchased No. of Head Amount 
New Roads 38 $7,530.60 
Raceland 15 2,861.62 
Raceland 2 375.99 
New Roads 16 3,328.88 
New Roads 2 830.63 
New Roads 1 195.00 
Alexandria 387 7,714,95 
Alexandria 11 2,111.38 
Alexandria 9 2,093.58 
Alexandria 14 8,902.99 
Alexandria 4 875.75 
Alexandria 9 1,436.58 
Alexandria 20 8,983.04 
Alexandria 39 6,592.28 
Alexandria 21 8,548.11 
Alexandria 11 2,166.55 
Alexandria 11 1,877.64 
New Roads 11 2,072.32 
New Roads 6 1,045.84 


In connection with the transactions set forth in find- 
ing of fact 4(a) above, respondent issued accounts of sale which 
failed to show its full, true and correct name as the purchaser of 
the consigned livestock. Respondent retained copies of said ac- 


Actual 
Purchaser 
W. H. Hodges & 

Company, Inc. 
W.H. Hodges & 
Company, Inc. 
W. H. Hodges & 
Company, Inc. 
W. H. Hodges & 
Company, Inc. 
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6. Repondent, on or about the dates and in the transactions 
set forth below, submitted scale tickets and accounts of sale to 
consignors of livestock which failed to show the full, true and cor- 
rect names of the purchasers of the livestock. Respondent retained 
copies of such accounts of sale and scale tickets as a part of its 
records. 


Designation 
Sale Animal of Purchaser 
Date Tag No. Shown on Actual 
(1973) Consignor No. Head _ Scale Ticket Purchaser 
September 5 Georgia Ann 157 1 Pampa W.H. Hodges & 
Wolmsley Company, Inc. 
September 5 Buster 308, 2 Bert W.H. Hodges & 
Brenelle 814 Company, Inc. 
September 5 Buster 805 x Porter W.H. Hodges & 
Brenelle Company, Inc. 
September 19 Charles 1044 1 CB-37 W.H. Hodges & 
Baller Company, Ine. 
October 31 William 182 1 Bert W.H. Hodges & 
B. Cox Company, Ine. 
October 31 Ed McMane- 873 1 CL4 W. H. Hodges & 
man Company, Inc. 


7. (a) On the dates and in the transactions set forth below, 
respondent sold cattle for its own account and charged and col- 
lected from the purchasers, not on the basis of weights ascer- 
tained at the time of respondent’s purchase, but on the basis of 
higher weights it claims were increased through feed and water 
furnished by respondent while the cattle were subsequently 
yarded, sorted and assembled at its Alexandria stockyard. The in- 
dustry practice is that such sales are normally on the basis of 
original purchase weights but sales on an out-weight basis also 
occur. Respondent utilizes both methods, but neither issued nor 
retained scale tickets to substantiate the use of out-weights and 
did not explain this to be the method it was employing on the in- 
voices, accountings, bills and statements it issued. It is concluded 
and found that these sales were made on a weight basis, in com- 
merce, at false and incorrect weights which respondent obtained 
by adding an arbitrary number of pounds to the weights at which 
it purchased the cattle. 


























1976 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1970 








Sales 
Date No. Purchase Invoice Weight 
of Sale of Weight Weight Added 
(19738) Head Sold To (Pounds) (Pounds) (Pounds) 
April 4 47 Bellville Feeding Co. 17,195 17,395 200 
Bellville, Texas 
April 7 55 Paul Hoffpauir, Jr. 21,075 21,230 155 
Ragley, Louisiana 
April 20 76 Stanley Jones 84,910 85,670 760 
Reading, Kansas 
April 20 103 Bellville Feeding Co. 44,215 44,715 500 
Bellville, Texas 
April 20 106 Bellville Feeding Co. 45,055 45,670 615 


Bellville, Texas 


(b) Respondent, on or about the dates and in the trans- 
actions set forth in finding of fact 7(a) above, issued sales in- 
voices to the purchasers of the livestock showing false and incor- 
rect weights. There was no explanation on the invoices to indicate 
that the weights shown on the invoices were other than actual 
weights obtained at the time and place of the consummation of 
the sale. Respondent charged and collected from the purchasers of 
said livestock on the basis of such false and incorrect weights. 
Copies of such sales invoices were made part of the accounts and 
records of respondent. 


8. Respondent, during the period from on or about January 1, 
1973 through June 30, 1973, in connection with its dealer opera- 
tions subject to the Act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in its business. Respondent during such period failed to 
keep or retain: (1) either (a) “sort sheets” or work sheets some- 
times referred to as “load make sheets”, identifying livestock sold 
on an original purchase weight basis as to source and purchase 
weight or (b) scale tickets substantiating livestock sales on an 
out-weight basis; and (2) an accurate record of the number and 
weight of livestock bought, sold or otherwise disposed of each 
business day, and the prices paid or received therefor. 


Packers and Stockyards Act 


§204. Bond and suspension of registrants. 

. whenever after due notice and hearing, the Secretary finds any 
registrant is insolvent or has violated any provisions of this chapter 
he may issue an order suspending such registrant for a reasonable 
specified period .,.. (7 U.S.C. 204) 
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§208. Unreasonable or discriminatory practices generally. 


; (a) It shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, and non- 
) discriminatory regulations and practices in respect to the furnish- 
ing of stockyard services, and every unjust, unreasonable, or dis- 
criminatory regulation or practice is prohibited and declared to be 
unlawful. 
(b) It shall be the responsibility and right of every stockyard 
owner to manage and regulate his stockyard in a just, reasonable, 
and nondiscriminatory manner, to prescribe rules and regulations 
and to require those persons engaging or attempting to engage in 
the purchase, sale, or solicitation of livestock at such stockyard to 
conduct their operations in a manner which will foster, preserve, or 
insure an efficient, competitive public market. Such rules and regula- 
tions shall not prevent a registered market agency or dealer from 
S- rendering service on other markets or in occasional and incidental 
n- off-market transactions. (7 U.S.C. 208) 
Ss . 
a §213. Prevention of unfair, discriminatory, or deceptive practices. 
a] (a) It shall be unlawful for any stockyard owner, market agency, 
f or dealer to engage in or use any unfair, unjustly discriminatory, 
' or deceptive practice or device in connection with determining 
of whether persons should be authorized to operate at the stockyards, 
S. or with the receiving, marketing, buying or selling on a commission 
d basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing or handling, in commerce, of livestock. 
(b) Whenever complaint is made to the Secretary by any person, 
l, or whenever the Secretary has reason to believe, that any stockyard 
1- owner, market agency, or dealer is violating the provisions of sub- 
d division (a), the Secretary after notice and full hearing may make 
iS an order that he shall cease and desist from continuing such violation 
0 to the extent that the Secretary finds that it does or will exist. (7 
: U.S.C, 213) 
d §221. Accounts and records of business; punishment for failure to 
e keep. 
n Every packer or any live poultry dealer or handler, stockyard owner, 
d market agency, and dealer shall keep such accounts, records, and 
h memoranda as fully and correctly disclose all transactions involved 


in his business, including the true ownership of such business by 
stockholding or otherwise. Whenever the Secretary finds that the 
accounts, records, and memoranda of any such person do not fully 
and correctly disclose all transactions involved in his business, the 
Secretary may prescribe the manner and form in which such ac- 
counts, records, and memoranda shall be kept, and thereafter any 
such person who fails to keep such accounts, records, and memoranda 
in the manner and form prescribed or approved by the Secretary 
shall upon conviction be fined not more than $5,000, or imprisoned 
not more than three years, or both. (7 U.S.C. 221) 
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Regulations issued pursuant to section 407 of the Act (7 U.S.C. 228) 


§201.43 Payment and accounting for livestock and live poultry. 


(a) Marketing agencies and licensees to make prompt accounting 
and transmittal of net proceeds. Each market agency shall, before 
the close of the next business day following the sale of any livestock 
consigned to it for sale, transmit or deliver to the consignor or ship- 
per of the livestock, or his duly authorized agent, in the absence 
of any knowledge that any other person, or persons, has any interest 
in the livestock, the net proceeds received from the sale and a true 
written account of such sale, showing the number, weight, and price 
of each kind of animal sold, the name of the purchaser, the date of 
sale, the commission, yardage, and other lawful charges, and such 
other facts as may be necessary to complete the account and show 
fully the true nature of the transaction.... 


§201.46 Stockyard owners, market agencies, dealers, and licensees 
to keep daily records. 


(a) Each stockyard owner, in addition to other necessary records, 
shall make and keep an accurate record of the number of head of 
each class of livestock received, shipped, or disposed of locally each 
day. Each market agency or dealer buying or selling livestock on a 
commission basis or otherwise, except packer buyers registered as 
dealers to purchase livestock for slaughter only, in addition to other 
necessary records, shall make and keep an accurate record of the 
number and weight of livestock bought, sold, or otherwise disposed 
of each business day, the prices paid or received therefor, and the 
charges made for services. 


§201.49 Requirements regarding scale tickets evidencing weighing 
of livestock. 


(a) When livestock is weighed for purpose of purchase or sale, a 
scale ticket shall be issued which shall show: (1) the name and 
location of the agency performing the weighing service; (2) the 
date of the weighing; (3) the name of the buyer and seller or con- 
signor, or a designation by which they may be readily identified; 
(4) the number of head; (5) kind; (6) actual weight of the live- 
stock; and (7) the name, initials, or number of the person who 
weighed the livestock, or if required by State law, the signature of 
the weighmaster. Scale tickets issued under this section shall be 
serially numbered and sufficient copies executed to provide a copy 
to all parties to the transaction. 


(b) In instances where the weight values are recorded by means 
of automatic weighing and recording equipment directly on the ac- 
count of sale or other basic record, this record may serve in lieu of 
a, scale ticket, 
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(c) Stockyard owners, market agencies, and dealers who own or 
operate livestock scales shall be responsible for the accurate weigh- 
ing of livestock and the execution and issuance of scale tickets. 


§201.50 Records; disposition 


(a) Except as otherwise provided in paragraphs (b) and (c) of 
this section, no stockyard owner, market agency, dealer, or licensee 
shall, without the consent in writing of the Administrator, destroy 
or dispose of any books, records, documents, or papers which con- 
tain, explain, or modify transactions in his business under the Act. 


(b) Every stockyard owner, market agency, dealer, or licensee may 
destroy or dispose of the following categories of records after they 
have been retained for a period of 2 full calendar years. 


Market Agencies 
Scale tickets. 
Bills from stockyard company. 
Bills for livestock purchased. 
Gate tickets. 
Routine correspondence. 
Way-bills and truckers tickets. 
Accounts of sales. 
Accounts of purchases. 
Bills and invoices to buyers. 
Deposit slips. 
Bank statements. 
Cancelled checks and drafts, 
Check stubs. 
Scale test reports. 


Dealers 


Bills from stockyard company. — 
Bills for livestock purchased. 
Accounts of sales. 

Routine correspondence. 
Bills to purchasers. 

Scale tickets. 

Deposit slips. 

Bank statements. 

Cancelled checks and drafts. 
Check stubs. 

Scale test reports. 
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§201.55 Purchases and sales to be made on actual weights, 


When livestock or live poultry is bought or sold on a weight basis 
in transactions subject to the provisions of the act, settlement there- 
for shall be on the basis of the weight shown on the scale ticket or 
correction ticket, as the case may be. Any weight figures shown on 
accounts of sale, accounts of purchase, invoices, bills, or statements 
issued in connection with transactions subject to the act shall be 
actual weights obtained on scales operated or used by stockyard 
owners, market agencies, dealers, or packers, in the case of live- 
stock, or on scales operated by licensees, in the case of live poultry, 
at the place and at the time of the consummation of the transactions 
in question or, if not, shall be appropriately explained on the ac- 
countings, bills, or statements issued. 


§201.57 Livestock sold at auction; purchases from consignments. 


(a) No market agency engaged in selling consigned livestock at 
auction shall permit its owners, officers, agents, or employees to 
purchase livestock from consignments for resale for their own specu- 
lative accounts, nor shall it permit its owners, officers, agents, or 
employees to enter into any agreements, relationships, or associations 
with other parties whereby such owners, officers, agents, or em- 
ployees shall share, directly or indirectly, in profits realized from 
resale of livestock purchased out of consignments; nor shall such 
market agency permit auctioneers or weighmasters, or other em- 
ployees performing duties of comparable responsibility in connection 
with the actual conduct of auction sales by the market agency, to 
purchase livestock out of consignments for any purpose for their 
own account. This shall not preclude employees of the market agency, 
whose duties in connection with the selling of livestock by auction do 
not involve the making of determinations or decisions directly affect- 
ing the interests of consignors, from purchasing livestock from con- 
signments for their Own accounts for purposes other than specula- 
tive resale, provided all such purchases are made by such employees 
bidding openly and competitively at auction against other buyers 
and, on the accounts of sale issued, disclosure is made to the con- 
Signors concerned of the relationship of the buyers to the market 
agency. 


(b) No market agency engaged in selling livestock at auction shall 
weigh livestock from its consignments to a dealer account it main- 
tains except when necessary to protect the legitimate interests of 
consignors and then only after having complied with the require- 
ments of §201.59. Whenever consigned livestock is offered for sale 
at auction and is bought by the market agency, or by any person in 
whose business the market agency has a financial interest, the name 
of the buyer shall be publicly announced by the market agency at the 
conclusion of the transaction with respect to such livestock and the 
accounts of sales furnished the consignors concerned shall disclose 
the information required by §201.47. The provisions of this section 
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shall not preclude bona fide owners or consignors of livestock from 
; exercising such rights as are conferred on them by the laws of the 
aS State in which the auction market is located relating to sales of 


ial livestock at auction. 
or 
on §201.59 Taking consignments into own account, accounting ; resales. 
its 
be If a person registered to operate both as a market agency and dealer, 
rd or licensed under the act, takes to his own account livestock or live 
e- poultry consigned to him for sale on a commission or agency basis, 
‘Y; he shall do so only after he has offered such livestock or live poultry 
ns for sale on the open market in the customary manner, and then such 
e- livestock or live poultry shall be taken into his account only ata 
price higher than the highest available bid. In such event the market 
agency or licensee, in accounting to the owner or consignor of the 
livestock or live poultry, shall show on the accunt of sale as the pur- 
chaser of the livestock or live poultry the full, true, and correct 
name of the market agency or licensee. In the event a market agency 
at or licensee takes to its account livestock or live poultry belonging to 
to one owner and resells such livestock or live poultry in one lot on the 
a same day at a price higher than that remitted to the owner, such 
- additional price shall be remitted to the owner in a separate ac- 
ons counting. 
n- 
m §201.62 Using consigned livestock to fill orders. 
ch 
n- Whenever a market agency uses livestock consigned to it for sale to 
on fill, in whole or in part, an order which it has received from a buyer, 
to the market agency shall be presumed with respect to such live- 
ir stock to be acting solely as the agent of the consignor and shall 
y; advise the consignor in its account of sale of such use and shall col- 
lo lect for its services only the selling commission provided in its 
t- tariff: Provided, That to offset expenses incurred by market agen- 
n- cies in Soliciting bids on consigned livestock from off-the-market 
a- buyers, the market agencies at a stockyard may provide in their 
es tariffs for assessing such buyers a uniform expense charge not to 
rs exceed one-half of the selling commission charges in effect at the 
n- market. 
et 
ISSUES 
il 
n- 
of I. Whether complainant, by the issuance of a press release 
e- containing the full allegations of the complaint, exceeded its au- 
le thority under the Administrative Procedure Act and violated due 
= process of law and respondent’s rights of privacy guaranteed by 


ne the United States Constitution? 


Il. Whether the Seventh Amendment to the United States 
a. Constitution accords respondent the right to a jury trial? 


BAe 
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III. Whether the requirements of 5 U.S.C. §558 bar the sus- 
pension of respondent’s registration? 


IV. Whether the respondent, in connection with its market 
agency operations, failed to fully discharge its fiduciary obliga- 
tion to consignors under the Act and applicable regulations? Spe- 
cifically, did respondent: 


(a) Engage in proscribed speculative purchasing of con- 
signed livestock; or 


(b) Issue scale tickets and accounts of sale to consignors 
which did not accurately represent a true written account of such 
sales and such other facts as necessary to complete the account 
and fully demonstrate the true nature of the transactions. 


V. Whether respondent sold cattle for its own account, in com- 
merce, to various buyers at false and incorrect weights which 
respondent obtained by adding an arbitrary number of pounds 
to the purchase weights of the cattle? 


VI. Whether respondent maintained accounts, records and 
other memoranda sufficient to fully and accurately disclose the 
nature and conduct of its operations pursuant to the provisions 
of the Act and the applicable regulations promulgated thereunder, 
as a registered dealer? 


VII. Whether complainant has sufficiently established by the 
preponderance of evidence, the allegations set forth in the com- 
plaint, to warrant the suspension sought against the respondent 
in this proceeding? 


CONCLUSIONS 


I. Complainant was acting within its authority and did not 
violate due process requirements or respondent’s right to privacy 
under the United States Constitution by its issuance of a press 
release embodying the allegations of the complaint. 


A similar press release was before the Supreme Court in Butz 
v. Glover Livestock Comm’n Co., 411 U.S. 182, 188 (1973) which 
upheld a registrant’s suspension under the Act notwithstanding 
“damaging publicity about the charges” that issuance of the press 
release may have caused. 
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Subsequent to that decision, the Judicial Officer specifically 
rejected arguments similar to those presently advanced by re- 
spondent. In re James J. Miller, 33 A.D. 53, 81-82 (1974). In so 
doing, he made reference to F’.7.C. v. Cinderella Career and Fin- 
ishing Schools, Inc., 404 F.2d 1308, 1312-1314 (D.C. Cir. 1968) 
which held that a complaint initiating administrative proceedings 
such as these is a matter of public record and, acting in the public 
interest, a federal agency may alert the public to suspected viola- 
tions by factual press releases which fairly and accurately sum- 
marize the complaint’s allegations not shown to be knowingly 
false. See also Bowman v. United States Dept. of Agriculture, 363 
F.2d 81, 86 (5th Cir. 1966) ; and the authorities cited in Miller, 
supra. 


Il. The Constitution does not require that respondent be af- 
forded a jury trial. 


Respondent on brief has expressly withdrawn its argument that 
the Seventh Amendment to the Constitution entitles it to a trial 
by jury. Similar contentions have been fully addressed, respond- 
ent admits by the recent Supreme Court decision in Atlas Roofing 
Company, Inc., v. Occupational Safety & Health Review Com- 
mission, et al., __ U.S. __, 51 L Ed 2d 464, at 478, 97 S. Ct. 1261 
(March 23, 1977): 


The point is that the Seventh Amendment was never intended to 
establish the jury as the exclusive mechanism for factfinding in 
civil cases. It took the existing legal order as it found it, and there 
is little or no basis for concluding that the Amendment should now 
be interpreted to provide an impenetrable barrier to administrative 
factfinding under otherwise valid federal regulatory statutes. We 
cannot conclude that the Amendment rendered Congress powerless— 
when it concluded that remedies available in courts of law were 
inadequate to cope with a problem within Congress’ power to regu- 
late—to create new public rights and remedies by statute and com- 
mit their enforcement, if it chose, to a tribunal other than a court 
of law>such as an administrative agency—in which facts are not 
found by juries. Indeed, as the Oceanie opinion said, the “settled 
judicial construction” was to the contrary “from the beginning,” 
214 U.S., at 339... . That case indicated as had Hepner v. United 
States, 213 U.S. 103 ... (1909), that the Government could commit 
the enforcement of statutes and the imposition and collection of fines 
to the judiciary, in which event jury trial would be required,..., 
but that the United States could also validly opt for administrative 
enforcement, without judicial trials. 
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Ill. The requirements of 5 U.S.C. §558 do not bar suspension 
of respondent’s registration. 


Before a federal agency may lawfully institute action to sus- 
pend a registration or other form of license, it must give the regis- 
trant written notice of the facts or conduct which may warrant 
the action and an opportunity to demonstrate or achieve compli- 
ance with all lawful requirements (5 U.S.C. §558). 


However, cases of ‘“‘wilfulness” are expressly excepted from this 
requirement, and, for reasons that will be later particularized, re 
spondent has engaged in “wilful” violations as that term has been 
defined in past decisions of binding precedent. See Butz v. Glover 
Livestock Comm’n Co., 411 U.S. 182, 185, 187 (1973) ; In re James 
J. Miller, 33 Agri. Dec. 58, 83-87 (1974) ; and In re Lufkin Live- 
stock Exchange Inc., 27 Agri. Dec. 596, 609 (1968). 


Additionally, complainant has demonstrated that it has given 
respondent prior written notice and opportunities for compliance 
as to several, serious violations presently charged. 


In 1964, respondent signed stipulations concerning past and 
future activities at each of its stockyards (CX 5, 6, 7, 8, and 9) 
and specifically admitted that at its Alexandria stockyard 
(CX 5): 


38. The registrant, in connection with the sale of livestock con- 
signed to it for sale on a commission basis, issued to the consignors 
of the livestock accounts of sale and scale tickets which failed to 
show registrant as the purchaser of the livestock, and copies of the 
incorrect accounts of sale and scale tickets were made a part of the 
accounts and records of the registrant. 


* + * + * 


5. Registrant, at the stockyard, during the months of August and 
September 1962, in accounting to consignors and shippers of live- 
stock consigned to respondent for sale on a commission basis for the 
sale of their livestock, issued accounts of sale and scale tickets to 
them which failed to show the correct names of the purchasers of 
their livestock, and copies of the accounts and scale tickets were 


made a part of the records of registrant. 

6. Registrant, during the period from February through Sepieni- 
ber 80, 1962, failed to keep accounts, records and memoranda that 
fully and correctly disclosed all transactions involved in its business 
as a market agency in that registrant, among other things, failed 
to have as a part of its accounts, records and memoranda, full and 
complete supporting documents for livestock sales transactions han- 
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dled by it on a commission basis, including accounts of sale and 
scale tickets. 


Respondent stipulated and agreed to cease and desist from such 
practices and to: 


..- hereinafter keep such records, accounts and memoranda as will 
fully and correctly disclose all transactions involved in its business 
at the stockyard and will show the true names of the purchasers of 
livestock on all accounts of sale issued to consignors and will main- 
tain as part of their books and records, all supprtoing documents 
for livestock sales transactions handled by it on a commission basis 
including accounts of sale and scale tickets. 


The present charges against respondent again include allega- 
tions that it did not adequately discharge its fiduciary obligation 
to consignors because of improper record keeping and its failure 
to disclose that it was the actual purchaser of livestock consigned 
to its stockyards. Proof of such charges, in light of the 1964 stipu- 
lations, is therefore a sufficient basis for a “lawful’’ suspension 
of respondent’s registration within the narrowest meaning of 
5 U.S.C. §558. 


Furthermore, in 1967, repondent’s president attended a meeting 
of area market operators with Packers and Stockyards Adminis- 
tration representatives to discuss a statewide survey of industry 
practices (Tr. 116). Subsequent to the meeting, a letter dated 
June 6, 1967, was sent to respondent’s president, Mr. W. H. 
Hodges, advising him that the following were prohibited prac- 
tices (CX 4): 


(1) permitting owners, officers, and employees to purchase 
livestock from consignments for speculative purposes. 


(6) issuing accounts of sale to consignors which fail to show 
the true names of the buyers, consignors and proper marketing 
costs. 


(8) failure to weigh livestock in accordance with proper 
weighing procedures and failure to properly issue and execute 
scale tickets. 
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(9) failure to maintain sufficient books and records to reflect 
properly the record of purchase and sale of livestock and to prop- 
erly maintain records of livestock transactions purchased in sup- 
port of the market. 


Most of respondent’s practices in 1973 which were charged as 
violations by the complainant, additional to those covered by the 
1964 stipulations, were specified as proscribed in the 1967 letter 
and, if proven to have been committed by respondent, must be 
construed as wilful in light of respondent’s actual knowledge of 
their illegality at the time of commission. In re James J. Miller, 
33 Agri. Dec. 53, at 61 and at 83-87 (1974). 


The only practices the complaint charges not specifically listed 
in the 1967 letter, pertain to sales of cattle at false and incorrect 
weights and the issuance and retention of correspondingly incom- 
plete, incorrect or false sales invoices, accounts of sale, scale 
tickets and purchase invoices. “False and incorrect weighing of 
livestock by registrants under the Act is a flagrant and serious 
violation thereof...” Butz v. Glover Livestock Comm’n Co., 411 
U.S. 182, 186 fn. 4 (1973) quoting from In re Silver, 21 Agri. Dee. 
1438 (1962). See also In re J. A. Speight, 33 Agri. Dec. 280, 315 
(1974). The necessity of making, keeping and retaining accurate 
records of the weights at which cattle are bought and sold is speci- 
fied in the regulations, (9 CFR §§201.46, 201.49 and 201.50). 
Every market operator is charged with knowledge that livestock 


must be correctly weighed and the weights accurately reported; | 


and intentional or deliberate disregard of these rquirements must 
be construed as wilful. See In re J. A. Speight, 33 Agri. Dec. 280 
(1974) and In ve Braxton M. Worsley, 33 Agri. Dec. 1547 (1974). 
Respondent principally argues that it had never been specifically 
requested to maintain “sort sheets” prior to the investigation 
which gave rise to the complaint. The absence of “sort sheets”, 
similar to those which led the investigator to question whether 
respondent had deliberately reported false weights to its custom- 
ers, is inexorably intertwined with questions going to the credi- 
bility of rspondent’s president, W. H. Hodges, in view of his con- 
duct at the time of the investigation. These circumstances are dis- 
cussed in some detail in subsequent sections of this decision. Suf- 
fice it to say, that if it is concluded that respondent, contrary to 
the testimony of its president, did deliberately report false weights 
to its customers, there is a strong inference that the absence of 
sort sheets was intentionally and wilfully caused. 
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Accordingly, proof of any of the violations specified in the com- 
plaint fully satisfies the requirements of 5 U.S.C. §558 and may 
serve as the basis for a suspension of respondent’s registration. 


IV. Repondent has breached its fiduciary obligation to con- 
signors. 


A. Respondent engaged in proscribed speculative purchasing 
of consigned livestock. 


Respondent agrees with complainant that under section 201.57 
of the regulations (9 CFR 201.57), it is precluded from purchas- 
ing cattle out of consignment except where necessary to protect 
the legitimate interests of consignors. Respondent, however, inter- 
prets the exception as authorizing it to purchase any livestock it 
sells at auction for its consignors as long as the bid submitted in 
its behalf is the highest and last available bid. Repondent contends 
this interpretation is consistent with the policy of permitting pur- 
chases of market support cattle “to sustain the buying power and 
enhance the competitive forces of the market place” (respondent’s 
brief, p. 33). 


Respondent ignores the additional restrictions placed upon such 
purchases by 9 CFR §201.59. 


§201.59 Taking consignments into own account, accounting; resales. 
If a person registered to operate both as a market agency and dealer, 
or licensed under the Act, takes to his own account livestock or live 
poultry consigned to him for sale on a commission or agency basis, 
he shall do so only after he has offered such livestock or live poul- 
try for sale on the open market in the customary manner, and then 
such livestock or live poultry shall be taken into his account only at 
a price higher than the highest available bid. In such event the 
market agency or licensee, in accounting to the owner or consignor 
of the livestock or live poultry, shall show on the account of sale as 
the purchaser of the livestock or live poultry the full, true, and cor- 
rect name of the market agency or licensee. In the event a market 
agency or licensee takes to its account livestock or live poultry 
belonging to one owner and resells such livestock or live poultry in 
one lot on the same day at a price higher than that remitted to the 
owner, such additional price shall be remitted to the owner in a 
separate accounting. 


The purchases envisioned by this regulation are those that in- 
dustry members refer to as market support purchases (Tr. 513- 
514, Tr. 550). By way of example, if the market’s auctioneer has 
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reached the point where no further bids are forthcoming from the 
buyers in attendance and in his judgment the highest and last bid 
is too low, he may reject the bids and state that the market itself 
will pay a higher amount for the cattle which it will hold for resale 
at a later date. This example meets the requirements of both regu- 
tions; the price bid by the market is “higher than the highest 
available bid” (9 CFR §201.59) and the market’s identification 
as the actual buyer is “... publicly announced . . . at the conclu- 
sion of the transaction of such livestock” (9 CFR §201.57). 


There is a substantial difference between this type of market 
support purchasing and respondent’s purchasing practices which 
it urges as permissible. 


Respondent’s president testified that he did not “back off” on 
the bidding he started on every head of livestock which entered 
the auction ring, but instead “stayed hitched”, i.e., he actively bid 
against outside buyers (Tr. 696-698). The problem with this prac- 
tice is that it discourages bidding by outside buyers who neces- 
sarily recognize the futility of bidding against the market opera- 
tor who has greater famliarity with the system, superior oppor- 
tunities for observation of the animals offered for sale, and con- 
trol of the selling mechanism including the auctioneer and other 
subordinates. 


The evidence also demonstrates that respondent customarily 
paid commissions of $1.00 a head to Mr. Craig Bennett, a self- 
employed livestock dealer, to purchase livestock on its behalf. To 
do so, he regularly attended the Wednesday auctions conducted by 
respondent at its Alexandria stockyard where he purchased cattle 
on behalf of the corporate respondent (Tr. 429) by bidding 
against other prospective purchasers. The fact that he was acting 
as agent for the market was not disclosed to the other bidders or 
to affected consignors. In the books, accounts and records of the 
corporate respondent, these purchases by Mr. Bennett were nor- 
mally identified as sales to “CB”, “CL” or “B&H Cattle Co.” with 
no explanation sent to consignors that the abbreviations pertained 
to purchases made in fact for respondent’s account. 


Respondent has also utilized consigned cattle to fill pre-existing 
orders and collected commissions from consignors on such sales in 
addition to speculative profits it realized as the dealer. In this 
respect it should be noted that although consigned cattle may be 
used to fill orders, the market in addition to other restrictions, is 
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not permitted to realize and retain speculative profits on the 
transactions (9 CFR §201.62). 


Additionally, there is evidence that respondent engaged in re- 
sales of cattle purchased out of consignment on the same day as 
the day of purchase, and, contrary to section 201.59 of the regu- 
lations, the profits it realized were unremitted to the consignors 
(CX 21, CX 23; Tr. 482-486 and Tr. 488-490). 


Respondent’s practices in purchasing consigned livestock con- 
flict with its responsibilities to its consignor a a fiduciary. 


The primary purpose of this Act is to assure fair competition and 
fair trade practices in livestock marketing and in the meatpack- 
ing industry. The objective is to safeguard farmers and ranchers 
against receiving less than the true market value of their livestock 
and to protect consumers against unfair business practices in the 
marketing of meats ... (emphasis added). H.R. Rep. No. 1048, 
85th Cong., Ist Sess. (1957), U.S. Code Cong. & Admin. News 1958, 
p. 52138. 


A marketing agency should maintain a position at all times which 
would assure absolute loyalty to its shippers. No interest should be 
allowed to interfere between the agent and his principal. When an 
agency receives a consignment of livestock, the sole objective should 
be to sell it at the highest price obtainable on an open, competitive 
market. . .. Midwest Farmers v. United States, 64 F. Supp. 91, 
102 (D. Minn. 1945). 


[a marketing agency] when it accepts cattle for sale on consign- 
ment, must operate its business as a fiduciary® and the Act clearly 
placed upon it a duty to safeguard farmers and ranchers against 
receiving less than the true market value of their livestock. Glover 
Livestock Commission Co. v. Hardin, 454 F.2d 109, 113 (8th Cir. 
1972, rev’d on other grounds, Butz v. Glover Livestock Comm’n, 411 
U.S. 182 (1978). 


The fees and commissions charged by a market agency are sub- 
ject to regulation and a principal basis for calculating rate in- 
creases that may be sought are the losses the market reasonably 
incurs on market support cattle. For this reason profits realized 
on consigned cattle should normally accrue to consignors paying 
commissions to the market designed to reimburse it for losses on 
“caught cattle’. 


The Act requires that the services furnished by stockyard own- 
ets and market agencies be reasonable and nondiscriminatory and 
that they establish and observe just, reasonable and nondiscrim- 
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inatory practices in respect to the services they furnish (7 U.S.C. 
§§205 and 208). 


The strict observance of fiduciary obligations and avoidance of 
conflicts of interest is implicit to these requirements which are 
the basis for the cited regulations and past decisions in which the 
speculative purchasing of livestock from consignments has served | 
as a basis for the suspension of the registration of a market | 
agency. In re James J. Miller, 33 Agri. Dec. 58, 62 (1974) ; and 
In re Billy E. Dunnigan, 34 Agri. Dec. 997 (1974). 


B. Respondent issued scale tickets and accounts of sale to con- 
signors which did not accurately represent a true written account 
of such sales and fully demonstrate the true nature of the trans- 
action. 


In 1964, respondent stipulated and agreed to: 

... hereinafter keep such records, accounts and memoranda as will 
fully and correctly disclose all transactions involved in its business 
at the stockyard and will show the true names of the purchasers 
of livestock on all accounts of sale issued to consignors and will 
maintain as part of their books and records, all supporting docu- 
ments for livestock sales transactions handled by it on a commis- 
sion basis including accounts and sales. 


The stipulation parallels section 201.48 of the regulations. It 
also follows holdings that derelictions in these respects violate sec: 
tion 807, 312(a) and 401 of the Act. See, e.g., In re Billy E. Dun- 
nigan, et al., supra. In re W. I. Bowman, 23 Agri. Dec. 1074 at 
1087 (1964), aff'd 363 F.2d 81 (5th Cir. 1966) states the under: 
lying rationale: 

Respondent was acting as an agent of the consignors of livestock 
and in that capacity it was his duty to make a full disclosure of 
the facts with respect to each transaction to the respective consignor. 
By failing to disclose the full, true and correct name of the pur- 
chaser of consigned livestock, material facts necessary for a full 
and complete accounting were withheld. Actual damage to a ship- 
per is not the test as to whether the Act has been violated... 


In every sense respondent has violated the Act. the regulations 
and its express agreement. 


Complainant’s Exhibits 20, 21, 22, 23, 24 and 26 all show 
widespread and continued use by respondent on its scale tickets 
and sales invoices of the following abbreviations for its pur- 
chases: “SY”, “Jack”, “John”, “Joe”, “Peck’’, “Porter’’, “Pampa”, 
“Bert”, “CB”, “CB9”, “CB37”, and “B and H Cattle Co.”. 
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Mr. Billy Hodges acknowledged that these abbreviations covered 
purchases by respondent, W. H. Hodges and Co., Inc. (Tr. 697- 
698, 768), and that the only list of abbreviations it gives to con- 
signors is that found on the back of its checks (RX 17A, RX 18; 
Tr. 674, 675). The only abbreviation specified on the checks for 
respondent as purchaser is “Hodges”. A more complete list of 
abbreviations (RX 20) is kept by respondent at its office, osten- 
sibly, to be made available on request. But it too is incomplete. 
Most significantly, nowhere is it disclosed that purchases by 
Craig Bennett, identified as purchases by “CB”, “CL”, and “B 
and H Cattle Co.”’, are in fact made for respondent’s speculative 
account. As was stated in Bowman, supra, at page 1087: 


. . we cannot believe, as contended by respondent, that the con- 
signors of livestock knew or recognized the actual purchasers of 
their livestock on the basis of the abbreviated, incorrect, etc. names 
employed by respondent. 


The conclusion is inescapable that respondent’s officers fla-- 
grantly violated the law and the express provisions of the stipula- 
tions they executed with the Department of Agriculture. 


V. Respondent sold cattle for its own account, in commerce, 
at false and incorrect weights. 


The relative positions of the parties are succinctly stated at 
pages 47, 50 and 51 of respondent’s brief: 


The substance of Complainant’s argument is that the Respondent, 
in connection with its dealer operations, purchased and subsequently 
resold livestock at false and incorrect weights. Complainant argues 
that the alleged discrepancies were a proximate result of the Re- 
spondent’s adding an arbitrary number of pounds to the purchase 
weights of the livestock. Further, Complainant contends that in 
connection with these transactions, Respondent issued sales invoices 
to the purchasers of the livestock showing false and incorrect 
weights and retained these accounts of sale as part of Respondent’s 
records. By reason of the foregoing, Respondent is alleged to have 
been in violation of Sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a) and 221) and Sections 201.48(a) and 201.49 
of the regulations (9 CFR 201.43(a) and 201.49). 


Clearly the statute and the regulations require that Respondent, in 
connection with its dealer activities subject to the Act, weigh live- 
sock at their actual weights at the time of purchase; that any weight 
figures shown on the accounts of purchase be actual weights; and 
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that settlement of such transactions should be on the basis of actual 
weights at the time the transaction is consummated, Section 291.55 of 
the regulations (9 CFR 201.55). However, Respondent submits that 
close scrutiny of that particular section reveals a most significant 
provision. Section 201.55 provides in pertinent part as follows: 


‘ 


.... Any weight figures shown on accounts of sale,, accounts of 
purchase, invoices, bills, or statements issued in connection with 
transactions subject to the Act shall be actual weights obtained on 
scales operated or used by stockyard owners, market agencies, 
dealers, or packers, in the case of livestock, or on scales operated 
by licensees, in the case of live poultry, at the place and at the time 
of the consummation of the transactions in question or, if not, shall 
be appropriately explained on the accountings, bills, or statements 
issued.’ (Emphasis added) 


Mr. W. H. Hodges testified that in all the transactions at issue 
herein, the April 7, 1973 Paul Hoffpouir transaction; the April 20, 
1973 Stanley Jones transaction; the April 4, 20, 26, 1973 C. A. 
Mewis transactions, that the weights represented on the invoices 
were ‘weights that were arrived at by weighing cattle at the time of 
sale,’ (Tr. 739). In addition, Mr. Hodges stated that with the excep- 
tion of the Hoffpouir transaction of April 7, the cattle comprising 
the transactions were purchased from various locations and assem- 
bled at Respondent’s Alexandria stockyard (Tr. 739), re-weighed 
and sold on the basis of those out weights (Tr. 740). 


Respondent’s argument is totally dependent upon the testimony 
of Mr. W. H. Hodges. To accept his testimony as truthful, it is 
necessary to disregard each of the following; 


a) Under prevalent and applicable business custom, practice 
and usage, a sale on a weight basis by a cattle dealer is normally 
considered to be at the weights the cattle were purchased by the 
dealer ; respondent did not advise any of its customers in the trans- 
actions in question, that these sales were instead being made on 
the basis of out-weights. 


b) Respondent was unable to produce any scale tickets sub- 
stantiating such out-weights. 


c) Respondent did not furnish its customers with copies of 
such out-weight scale tickets. 


d) The predominance of higher weights being. billed by re- 
spondent to its customers than the weights of the cattle when it 
had purchased them a few days before. 


e) The conduct of W. H. Hodges during the investigation in 
which he took records away from an investigator who had previ- 
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ously and routinely obtained them from one of respondent’s em- 
ployees, after which important documents, namely sort sheets, 
necessary to trace various dealer transactions in these respects, 
were no longer available. 


f) The fact that those “sort sheets’ which the investigator 
was able to obtain when compared with the sales invoices they 
underlied, demonstrated a pattern of aberrant “coincidences” for 
which respondent has not given a plausible explanation under the 
circumstances. 


When Mr. O’Keefe, a Packers and Stockyards Administration 
auditor, came to respondent’s Alexandria stockyard on June 5, 
1973, to conduct a routine audit of the operations, he first re- 
viewed the market agency custodial account records. At 4:00 p.m. 
the focus of his audit shifted and he then undertook the review 
of respondent’s dealer records. The bookkeeper who had supplied 
the market agency records did so with W. H. Hodges’ knowledge, 
but when she later turned over dealer records, this was done with- 
out his knowledge (Tr. 223). Important, perhaps essential, to a 
review of dealer activities is an examination of “sort sheets” also 
referred to as “load makeup sheets’; described by Mr. O’Keefe, 
at Te. Bet. 


It is a sheet they make up when they are making up a load of cattle. 
If they are selling 100 head, they will make up a sheet showing 
the actual cattle, where they come from, that they are using on that 
load. 


Through it, the auditor can determine the purchase weights of 
the cattle sold. 


O’Keefe, seeking typical samples, happened to ask for the rec- 
ords for April of 1973. When he reviewed the folder given him, 
he found sort sheets indicating variances between the weights of 
cattle when purchased with the weights shown on sales invoices. 
He then asked the bookkeeper for scale tickets; there were none. 
He then used the time remaining until the office’s closing at 5:00 
p.m. to microfilm those records he had been given and returned 
th originals to respondent’s bookkeeper. The following day was 
Wednesday, the weekly sale day for the Alexandria market. 
O’Keefe therefore, to avoid interference with the sale, returned 
to respondent’s offices the next day, June 7,- 1973, at which time 
the April 1973 dealer records were returned to him by the book- 
keeper along with some additional records he requested which he 
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thumbed through while he was waiting for Mr. Hodges or an em- 
ployee of respondent with knowledge of its dealer activities (Tr. 
227-230). When Mr. Hodges arrived the following transpired: 


A. A little bit later on in the morning, I don’t know what time it 
was. I had been there for a period of time, Mr. Hodges arrived. 


Q. Did you talk to him in his office, or what did he do? 


A. When he arrived at his office, he went into his office. 
Q. Did he later come out and visit with you? 


A. In a few minutes he came out, and I asked him if I could ask 
him a question or two about the dealer records. 


Q. What questions did you ask him? 


A. I asked him, did he re-weigh the livestock or did he have scale 
tickets for the weight of that particular livestock I was looking at. 


Q. Did he answer those questions? 


A. To the best of my memory, he said he did not have scale tickets 
at that time. In fact, I believe the first question he asked me and 
Mrs. Poole is what records I have. 


Q. Did you answer him? 
A. I said I have your dealer records. 
Q. Did Mr. Hodges react to your answer? 


A. Well, he seemed a little irritated, or nervous or upset because 
I had the dealer records. 


Q. Did he say anything to you? 
A. No sir. 
Q. Did he do anything? 


A. He reached over and picked up the records that I had on the 
table in front of me and took them. 


Q. Where did he take them? 
A. He took them into Mr, Burnaman’s office. 
Q. Would you then describe what he then did, please? 


A. The bookkeeper, Mrs. Poole, went in with him and they probably 
stayed approximately 5 to 10 minutes. 


Q. In Mr. Burnaman’s office? 
A. In Mr. Burnaman’s office. 
Q. Did he come out? 


A. He came cut then and went to his office. 
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Q. And would you describe what he did when he went into his office? 
A. I overheard him make a phone call. 
Q. Did you overhear the conversation? 


A. I did not overhear the conversation, but I heard him make a 
phone call. 


. Was the door to the office open or closed? 

. It was closed, but my table was sitting right by his office. 
. Did Mr. Hodge come out of the office? 

- Ina few minutes he came out of his office. 

Did you ask for the records back? 


- I asked for the records back. 


©roprope 


. Were the records given to you? 


A. For the ones I had spread out, for the month of April, was given 
back to me. 


Q. What about the other month? 


A. The other records that actually was laying up on top of my desk, 
I did not have spread out, was not returned. 


Q. Would you describe what Mr. Billy Hodges did at this point? 
A. He gave me those records back. 
Q. The month of April? 


A. The month of April, Then he went into his office and got a 
small metal, what I refer to as a filing box, and went into Mr. Bur- 
naman’s office. 


Q. Did he close the door behind him when he went into Mr. Burna- 
man’s office? 


A. At first he did not close the door completely. 


Q. Did you observe any activity in Mr. Burnaman’s office by Mr. 
Billy Hodges? 


A. Yes, sir. 
Q. What was it? 


A. He was going through the filing cabinet in Mr. Burnaman’s desk, 
taking records out, and putting them in the filing box. 


Q. And then what did Mr. Hodges, Mr. Billy Hodges, do at that 
completion? 


A. He came out there, took the box into his office and left the market. 
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JUDGE PALMER: And left what? 

THE WITNESS: Left the market. 

BY MR. FORD: 

Q. Did he speak to you as he left, or did you? 
A. No sir. 

Q. What did you then do? 


A. All right, I went ahead and I went through the April records 
there, and in the meantime, Mrs. Poole, the bookkeeper had left, and 
I asked the man bookkeeper in there for some more dealer records. 


Q. Go ahead. 


A. He went into Mr. Burnaman’s office, where the filing cabinet 
was in the desk, and was looking for the records, and Mrs. Poole 
came back in, and she wanted to know what records we needed or 
wanted, and I told her I was looking for more dealer records, and 
she went in and looked with this man bookkeeper, and they came 
back out and said there were no dealer records in there, and she 
told me that I would have to see Mr. Hodges then for the records. 


Q. Who had just left, is that right? 
A. This was approximately about lunchtime, sir. 


Q. Did you ask her at any point to see the dealer records for the 
month of May, 1973? 


A. On Thursday morning when I was there, the records that they 
got out for me and I had laying up on top of my desk there, that 
were not spread out, was records for the month of May, was May 
dealer records. 


Q. Did Mr. Hodges return to the office later that day? 


A. Later in the afternoon or after lunch sometime. I don’t know, 
but it was shortly after lunch. He returned and I asked him at that 
point when he returned for the dealer records, and he told me I 
would have to see Mrs. Poole, and I told him I already asked Mrs. 
Poole for them, and she couldn’t find them, the dealer records, that 
I would have to see him, 


Q. Him meaning who? 

. Mr. Hodges. 

. Mr. Billy Hodges? 

. Uh-huh. 

. Would you please state what happened at that point? 


> O Pp Oo PK 


- Mrs. Poole and Mr. Hodges went into Burnaman’s office and 
gave me a folder containing sales invoices. 
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Q. What did you respond? 


A. Just sales invoices, and I asked also that I needed the purchase 
invoices, and the load out and sort sheets for them. 


Q. What did he respond to you? 


A. Mr, Hodges told Mrs. Poole I would have to get the purchases 
off the purchase journal or cash receipts and disbursements journal 
or off the cancelled checks, and I requested that I had to have and 
wanted them to have the purchase invoices and the sort sheets. 


Q. What then happened? What then occurred? 


A. After Mr. Hodges and the bookkeeper conferred for I guess 30 
or 40 minutes, they brought me purchase invoices. At that point I 
asked also for the load out and sort sheets, and I was told they did 
not have any. 


Q. We are speaking now for the month of April that you already 
have? 


A. I am speaking now of the month of May, the records for the 
month of May. 


Q. Mr, Hodges said he did not have any sort sheets? For the month 
of May? 


A. Right, and at that point also I asked if they had any scale tickets 
for their sales, dealer sales. 


. For what month? 

. For April or May. 

. What did Mr. Hodges say? 
. He said no. 


. Did you ask him about the month of March? 


> O&O PP O& Pp 


. I believe, I am sure I did, that I asked about the sort sheets, load 
out sheets, and purchase invoices for the month of March. 


Q. Mr. O’Keefe, returning to your first visit there, which would be 
Tuesday now, two days ago, what was your recollection concerning 
what you had first seen roughly at 4 o’clock in the afternoon when 
you asked Mrs. Poole to provide you with dealer records, when you 
first got into the dealer records at 4 in the afternoon, or approxi- 
mately 4 on Tuesday? 


JUDGE PALMER: Do you understand that question? I am having 
some trouble with it. Do you understand that? 


BY MR. FORD: 


Q. You testified you spent the morning on the custodial accounts 
for the market and approximately 4 o’clock you turned to dealer 
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records on Tuesday, June 5, 1973. Will you again recall what you 
remember seeing when you first asked Mrs. Poole for those dealer 
records? 


A. Mrs. Poole went into Mr. Burnaman’s office there in the filing 
cabinet and in the desk in there, and went through a number of— 
in the filing cabinet she pulled out a folder, or maybe two folders, 
and she went through the desk and went through a number of sales 
invoices, with sort sheets and stuff, and picked me out the records 
pertaining to April. 


Q. She picked out the month of April? 
A. Right. 
Q. And yet on Thursday evening, you were not able to obtain that. 


MR. SANDERS: I object. It is calling for a conclusion, and as- 
suming a state of facts that are not at all warranted by the evidence. 


JUDGE PALMER: I think the witness testified as to what hap- 
pened the following day. I will let it in. This is a characterization. 
It is sustained. 


BY MR. FORD: 


Q. Mr. O’Keefe, from that time subsequent to now, have you been 
able to obtain the sort sheets for the month of May or March, 1973? 


A. No sir. 


Q. Are those sort sheets necessary to verify whether or not a dealer, 
this dealer, was in compliance with the Act and the regulations for 
those 3 months? 


A. Right. It is impossible to determine the weight on the sales in- 
voices unless you had this sort sheet to be able to go back to his 
purchase invoices where he purchased the livestock. 


Q. As a dealer, a registrant who is a dealer, is he required to keep 
these sort sheets? 


A. Yes, sir. 


Q. I would like to ask you one further question, you testified when 
Mr. Hodges went into his office and closed the door and made a 
phone call, were you able to find out who that phone call was to, 
or did you overhear any part of it? 


. Yes, sir, I overheard him calling Roy Hodges in Montgomery. 
. This is what day? 


. It would have been on Thursday. 


. After what transpired? 


> OP Oo Pp 


. That was after he had took the records from me that I had 
spread out on the table in front of me. (Tr. 232-240) 
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The sort sheets which Mr. O’Keefe did see are quite revealing 
when contrasted with the sales invoices issued to respondent’s cus- 
tomers. The sort sheet pertinent to the April 4, 1973 sale of two 
lots of cattle consisting of 53 yearlings and 47 calves, to C. A. 
Mewis, d/b/a Bellville Feeding Co.; shows that the yearlings 
weighed 24,685 pounds when purchased and the calves weighed 
17,195 pounds (CX 18, p. 2). The sales invoice continued to give 
the weight of the yearlings as 24,685 pounds, but gave the weight 
of the calves as 17,395 pounds, or an increase of exactly 200 
pounds (CX 17, p. 1 and ALJ EX 1A). 


The sort sheet for the April 7, 1973 sale of 55 cattle to Mr. 
Hoffpauir shows a total weight of 21,075 (the admitted purchase 
weight) next to it is the figure “383” which is the average weight 
per head obtained when 21,075 is divided by 55. Next to the 
amount 10,362.35 (the sum of the purchase prices paid by re- 
spondent for the cattle) appears the notation “49.16” which equals 
the average price paid per cwt. at time of purchase. Below “383” 
appears the number “386”; below “49.16” appears the number 
“50.383” (CX 18, p. 2 and Tr. 269). The sales invoice found among 
respondent’s records likewise shows the pencil notation “386” next 
to the weight 21,230 (which is the result when 55 is multiplied 
by 386) and the “50.33” next to the 10,685.05 amount charged the 
buyers (which is the result when 21,230 is multiplied by $50.33 
per cwt.) (CX 18, p. 1). The sales invoice furnished the buyer does 
not contain the “386” and “50.33” notations (ALJ EX 3A). 


The sort sheet and the sales invoice respecting the April 20, 
1973 sale of 76 steers to Stanley Jones show that the shipment 
was made up of seven groups of livestock purchased by respondent 
on different occasions prior to the sale and their combined pur- 
chase weight was 34,910 pounds compared to the 35,670 pounds 
charged Mr. Jones, an increase of 760 pounds or precisely 10 
pounds for each of the 76 head sold (CX 19, pp. 1 and 2). 


The two remaining transactions that are the subject of the false 
weighing charges also involve sales to C. A. Mewis, d/b/a Bell- 
ville Feeding Co. The sale on April 20, 1973, involved 103 cattle 
which weighed 44,215 pounds when purchased by respondent and 
were charged to the customer as wei —— 14,715 or an increase 
of exactly 500 pounds (CX 16, pp. 1 and 21, ALJ EX 1B). The 
sort sheet for the sale on April 26, 1973, combined with testimony 
elicited from Mr. W. H. Hodges on cross-examination shows that 
107 head were initially designated for shipment with a combined 











2000 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1970 


purchase weight of 45,670 pounds. One less was shipped and the 
sales invoice billed the buyer for 106 cattle at the weight of 45,670; 
the exact amount the 107 initially selected had weighed. Mr. 
Hodges claims the 106 head were re-weighed and their combined 
out-weights happened to be identical to the purchase weights of 
the original (CX 17 and Tr. 730). 


Respondent’s explanations of these coincidences are not plau- 
sible. It urges that the cattle it sold gained weight because of feed 
and water it supplied them, disregarding the fact that under the 
circumstances of its purchases such gains would be offset by 
normal shrinkage, even though shrinkage is the explanation re- 
spondent urges for the disappearance of such weight increases 
when Mr. Mewis re-weighed the cattle he had purchased. 


Under the circumstances, it is concluded that respondent did in 
fact sell cattle for its own account, in commerce, to various buyers 
at false and incorrect weights which resulted from the addition of 
an arbitrary number of pounds to the weights at which respond- 
ent had purchased such cattle. 


VI. Respondent failed to keep accounts, records and other 
memoranda sufficient to fully and accurately disclose the nature 
and conduct of its operations pursuant to the Act and the regu- 
lations. 


The documents which respondent either failed to keep, changed 
or destroyed have been previously identified. But so that there may 
be no doubt, we will review again those which it failed to properly 
keep and maintain in connection with its dealer activities. 


Respondent contended that it sold cattle on an out-weight rather 
than a purchase weight basis. Although this contention has been 
found to lack credibility, in the event respondent should make 
sales on an out-weight basis in the future, it must keep and retain 
for the length of time specified in the regulations, copies of the 
scale tickets recorded at the time of shipment to its customers. It 
must indicate on the sales invoice and other accounts of sale that 
out-weights rather than customary purchase weights were em- 
ployed to calculate the sales price. . 


Respondent is specifically directed to keep copies of all original 
purchase invoices and all “sort sheets”, also known as “load make- 
up sheets”, or “work sheets”. The need for records of this type 
was pointed out in In re Arnold Fairbank, 27 Agri. Dec. 1371, 
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1380, aff'd 429 F.2d 264 (5th Cir. 1970), cert. denied 400 US. 
943 (1970). 


Each of these records, together with respondent’s original pur- 
chase invoices, other scale tickets, sales invoices and accounts of 
sale, must be true and correct; must accurately record the number 
and weight of livestock bought, sold or otherwise disposed of each 
business day, and the prices paid or received therefor; must show 
the source and weight of all livestock sold on a transfer of weight 
basis; and must be retained for the length of time specified in 
the regulations, i.e., for a period of two full calendar years. 


VII. Complainant has established by a clear preponderance of 
the evidence, the allegations of the complaint which warrant the 
suspension of respondent’s registration. 


Complainant has requested that respondent be suspended as a 
registrant under the Act for a period of thirty (80) days in re- 
spect to its market agency operations at Alexandria, Louisiana 
only, and in respect to all of its dealer operations. 


Upon consideration of the substantial evidence of record the 
recommended specified period of suspension is reasonable, appro- 
priate and fully warranted by a clear preponderance of the 
evidence. 


The suspension applicable to the market agency operations at 
Alexandria is principally based upon respondent’s flagrant dis- 
regard of the 1964 stipulation applicable to the Alexandria 
stockyard. 


The suspension applicable to all respondent’s dealer operations 
is predicated upon respondent’s false weighing of livestock. De- 
partmental policy respecting such violations of the Act is well 
settled, In re Livestock Marketers, 35 Agri. Dec. 1552, 1561-1562 
(1976) : 


. . . the serious nature of the false weighing problem in the live- 
stock industry has been set forth at great length in a number of 
recent decisions, and the minimum suspension period imposed by 
the Judicial Officer in recent years in false weighing cases has 
been 30 days.?7 During the 25-year period from 1950 to 1974, the 
average suspension order imposed in false weighing cases was 245 
days, and the median suspension imposed was 90 days.8 
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ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors and assigns, directly or through any corporate or other de- 
vice, in connection with respondent’s livestock operations subject 
to the Act, shall cease and desist from: 


(1) purchasing livestock from consignments for resale for its 
own speculative account; 


(2) issuing accounts of sale or purchase invoices which fail to 
show the true and correct name of the purchaser of consigned live- 
stock ; 


(3) issuing scale tickets which fail to show the true and cor- 
rect name of the purchaser of the livestock weighed or an under- 
standable abbreviation of such name; 


(4) selling livestock on the basis of false and incorrect weights; 


(5) charging and collecting from purchasers of livestock sold 
on a weight basis on the basis of false and incorrect weights; and 


(6) issuing sales invoices showing weight of livestock other 
than the actual weights of the livestock which obtained at the time 
and place of sale and which shall be presumed to be those shown 
on its purchase invoices and the scale tickets issued at the time 
of purchase unless such weights are otherwise appropriately ex- 
plained on issued sales invoices. 


Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and dealer subject to the Act including: 
(a) true and correct copies of sort sheets and original purchase 
invoices which show the source and weight of all livestock sold on 
a transfer of weight basis; (b) an accurate record of the number 
and weight of livestock bought, sold or otherwise disposed of each 
business day, and the prices paid or received therefor; and (c) 
true and correct copies of accounts of sale, scale tickets, purchase 
invoices and sale invoices. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (80) days; provided however, that such suspen- 
sion shall be applicable with respect to respondent’s market agency 
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operations at Alexandria, Louisiana only, and to all of respond- 
ent’s dealer operations. 


The cease and desist and the suspension provisions of this order 
shall become effective from the first day after the decision and 
order become final: Provided, however, that if by any means or 
device whatever, all or part of the suspension period is not effec- 
tively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof 
not effectively served) shall be the date fixed by a court of 
competent jurisdiction which issues an appropriate order with 
respect thereto. 


Pursuant to the Rules of Practice and Procedure, this decision 
shall become final* without further proceedings thirty-five (35) 
days after service thereof, unless appealed to the Secretary by a 
party to the proceedings. 


(No. 18,222) 


In re WILLIAM C. MooRE and BILLY SUTTON, d/b/a SUWANEE VAL- 
LEY LIVESTOCK MARKET. P&S Docket No. 5305. Decided 
October 14, 1977. 


False and incorrect weights — assessing and collecting on the basis of — 
Scales — failure to operate in accordance with the regulations — Scale 
tickets — failure to issue in conformity with the regulations — Sanction 


Where respondent wilfully violated the Act and the regulations in connec- 
tion with their operations as a market agency and dealer thereunder as 
found herein, respondents are ordered to cease and desist from said 
violations, and respondents are ordered to cease and desist from said 
violations, and respondents are suspended as registrants under the Act 
for 30 days. 


Kenneth Vail, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


*The Decision and Order became final November 19, 1977; the cease and desist and suspen- 
sion provisions effective December 1, 1977.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. The complaint by the 
Administrator of the Packers and Stockyards Administration 
charges the respondents with wilfully violating the Act in connec- 
tion with the weighing of livestock at the Suwannee Valley Live- 
stock Market stockyard at Live Oak, Florida. The charges are 
based on a “direct sales weighing investigation” conducted on 
February 17-18, 1976, and a “checkweighing investigation” con- 
ducted on February 17-18, 1976, and a “checkweighing investiga- 
tion” conducted on February 25-26, 1977. 


Respondents filed an answer admitting the jurisdictional allega- 
tions, denying the remaining allegations and requesting an oral 
hearing. 


Oral hearing was held before me in Gainesville, Florida, on 
April 12 and 13, 1977. Complainant was represented by Kenneth 
H. Vail, Office of the General Counsel, United States Department 
of Agriculture, Washington, D.C. William B. Deas, Attorney at 
Law, Kansas City, Missouri, appeared on behalf of respondents. 


The transcript of the hearing consists of 310 pages. Reference 
to specific pages of the transcript will hereinafter be designated 
by the prefix “Tr.’’. Complainant called five witnesses and intro- 
duced 20 exhibits into evidence which will hereinafter be desig- 
nated by the prefix “CX”. Three witnesses testified on behalf of 


respondents, who introduced no exhibits into evidence. 


Briefing was completed on August 22, 1977. 


FINDINGS OF FACT 


A. The respondents. 

1. William C. Moore and Billy Sutton, the respondents herein, | 
are partners d/b/a Suwannee Valley Livestock Market with their | 
principal place of business located at Live Oak, Florida. | 
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2. Respondents are, and at all times material to this proceed- 
ing, were engaged in the business of conducting and operating 
the Suwannee Valley Livestock Market stockyard, a stockyard 
posted under and subject to the provisions of the Act, and (a) 
engaged in the business of buying and selling livestock in com- 
merce for their own account and buying and selling livestock in 
commerce on a commission basis; and (b) registered with the 
Secretary of Agriculture as a dealer and market agency to buy 
and sell livestock in commerce. 


B. Specific knowledge of weighing requirements acquired prior 
to violations charged. 

38. On or about September 10, 1975, Griffin E. Bonham, Area 
Supervisor of the Packers and Stockyards Administration’s 
Atlanta, Georgia, area office, visited the Suwannee Valley Live- 
stock Market stockyard for the purpose of observing the weighing 
of livestock consigned to the stockyard for sale on a weight basis. 
During tne course of these observations, which lasted approxi- 
mately one hour, Mr. Bonham did not observe the weighmaster 
balance the scale. He did observe the weighmaster weighing live- 
stock with the scale ticket inserted in the printer located on the 
poise of the weighbeam. Mr. Bonham orally informed respondent 
Billy Sutton of his observations and advised him to take correc- 
tive action. 


4. The weighamaster at Suwannee Valley Livestock Market 
stockyard, at all times material to this proceeding, was Roy Bag- 
ley. Mr. Bagley signed, on October 2, 1974, a “Weigher’s Ac- 
knowledgment and Agreement” in which he acknowledged having 
read the Instructions for Weighing Livestock and agreed to com- 
ply fully with those instructions. 


C. Direct Sales Weighing Investigation. 


5. Between 6:45 and 7:00 p.m. on February 17, 1976, Morgan 
W. Stephens, Assistant Chief of the Scales and Weighing Branch, 
Packers and Stockyards Administration (P&SA), individually 
weighed eight head of cattle on a P&SA scale and placed them in 
a holding pen without access to feed or water. On the same day, 
shortly after noon, seven other cattle were taken off pasture and 
placed in a holding pen with minimum feed (hay) and water 
available. 

6. On the morning of February 18, at approximately 8:00 
am., the eight head of cattle which had been “dry lotted” since 
the previous evening were again weighed by Mr. Stephens on the 
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P&SA scale. The cattle, which were in a “shrunk out” condition, | 
were then consigned to the Suwanee Valley Livestock Market 


stockyard for sale on a weight basis. The eight animals consigned 


at this time were tagged for identification with numbers 650 | 
through 657. Upon arrival at the stockyard, they were penned in | 


“dry” pens until their subsequent sale between 3:30 and 4:00 p.m. 
that afternoon. 


7. Between 10:50 and 11:00 a.m. on the same day (February 
18), the seven head of cattle which had been penned on a minimum 
amount of feed and water since the previous day were weighed 
by Mr. Stephens on the P&SA scale, and then consigned to the 
Suwannee Valley Livestock Market stockyard for sale on a weight 
basis. The seven animals consigned at this time were tagged for 
identification with numbers 894 through 900. Upon arrival at the 
stockyard, they were also penned in “dry” pens until their sub- 
sequent sale. According to Mr. Stephens, who observed the weigh- 
ing of these animals at the stockyard, they were sold between 3:30 
and 4:00 p.m. that afternoon. 


8. After the sale of the livestock referred to above, Mr. 
Stephens prepared a “Weighing Record” or summary of the in- 
vestigation for each of the two loads of cattle. That summary com- 
pares the P&SA sale weight, as determined by the P&SA weighing 
of the livestock immediately prior to their consignment, with the 
sale weight of the livestock at the Suwannee Valley Livestock 
Market stockyard. The results of the P&SA direct sales weighing 
investigation of February 18, 1976, are set forth below. 


When Weighed P&SA Sale R’s Sale 

by P&SA Weight Weight Sale Weight 

Tag No. (2-17-76) (2-18-76) (2-18-76) Differences 
650 553 586 510 —26 
651 885 850 810 —40 
652 229 222 220 — 2 
653 255 242 235 —7 
654 525 505 485 —20 
655 534 507 490 —17 
656 198 187 180 — 7 
657 185 176 175 —l1 
894 A475 445 —30 
895 613 580 —33 
896 210 195 —15 
897 448 435 —13 
898 471 465 — 6 
899 513 500 —13 


900 222 200 —22 
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9. The weight differences between the P&SA sale weight for 
the cattle identified as numbers 650, 651, 654, 655, 894, 895, 896, 
899 and 900 are not attributable to natural “shrink” or weight loss. 
Mr. Stephens was present at the stockyard on February 18, 1976, 
and observed the weighing of the subject livestock, and in con- 
nection with respondents’ weighing of the cattle identified by 
those tag numbers, Mr. Stephens observed the weighmaster ma- 
nipulate the knurl located on the weighbeam poise by turning it 
back, making the indicator weigh on the light side rather than in 
the center of the target area. It is therefore found that the cattle 
were intentionally weighed at less than their true and correct 
weights. 


D. The Checkweighing Investigation 


10. After studying the results of the direct sale investigation, 
Mr. Stephens was authorized to conduct a follow-up “checkweigh- 
ing” investigation on the following weekly sale day. Accordingly, 
Mr. Stephens returned to the Suwannee Valley Livestock Market 
stockyard on February 25, 1976, for the purpose of making undis- 
closed observations of the sale and the livestock weighing practices 
of respondents. 


11. During the course of the February 25, 1976 sale, Mr. 
Stephens examined the holding pens to determine which ones were 
“dry”, or without access to feed and water, and made notes of the 
cattle placed in those pens after sale. These “dry” pens were 
checked periodically during the course of the sale by Mr. Stephens 
to determine if the livestock had been moved to other pens. None 
of the livestock selected for reweighing were observed by him to 
have been moved from the dry pens from the time they were 
weighed by respondents until they were reweighed at the end of 
the sale; and it is found that none had been moved. 


12. Immediately following the termination of the sale, Mr. 
Stephens contacted Douglas Pichard, Supervisory Scales and 
Weighing Specialist, and James Gunn, Supervisory Livestock Mar- 
keting Specialist, both of whom are assigned to the P&SA’s At- 
lanta, Georgia, area office, and advised them to commence their 
checkweighing investigation. At that time, Mr. Stephens gave Mr. 
Gunn a list of pens that contained cattle which had been dry-lotted 
during the entire course of the sale. Mr. Gunn then contacted re- 
spondent Sutton and advised him of the purpose of his visit, while 
Mr, Pichard proceeded directly to the respondents’ scale. Using 
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the list of dry pens furnished by Mr. Stephens, cattle were selected 
for reweighing by Mr. Gunn, Mr. Sutton and two or three other 
individuals who were employees of the stockyard. Out of 318 head 
of cattle sold by the stockyard that day, a sample totalling 46 head 
of cattle were reweighed. The actual weighing was performed by 
Mr. Pichard, with Mr. Gunn assisting by calling out the type and 
tag number of each animal before weighing, and by observing the 
scale platform during the weighing process to insure that nothing 
interfered with its free operation. A scale ticket was printed for 
each draft or animal weighed. Before beginning the weighing, Mr. 
Pichard balanced the scale, and thereafter it was balanced after 
each pen of cattle (7 or 8 head) had been reweighed. At one of these 
balance checks, i.e., the one conducted at 5.55 p.m., the scale was 


found to be balanced heavy by four pounds and was rebalanced to | 
zero. This balance change, which was caused by a deposit of fresh | 


manure or other debris by one of the ten cattle weighed between 
5:42 p.m. and 5:55 p.m., could possibly have caused as many as 
nine of the cattle (Nos. 242, 289, 180, 58, 54, 98, 276, 240, 80) 
to be weighed at five pounds more than their true and correct 
weights. 


18. Upon completion of the checkweighing, Mr. Pichard and 
Mr. Gunn went to respondents’ office and obtained the sale weight 
of the checkweighed livestock from the buyers’ invoices. The 
names of the consignors of the checkweighed livestock were also 
obtained at that time from receiving slips furnished by respondent 
Sutton from the consignor’s accounts of sale. A comparison of re- 
sponents’ sale weights with the weights obtained on checkweighing 
showed that 31 of the 46 cattle checkweighed showed weight gains 
on reweighing, as follows: 








Sale 
Tag No. Consignor Weight Checkweight Difference 
263 Howard Hamlin 265 275 +10 
227 Fla. Sheriff’s 175 190 +15 
Boys Ranch 
238 Howard Hamlin 245 255 +10 
158 W. L. Richardson 320 825 + 5 
164 W. L. Richardson 250 260 +10 
196 J. C. Love 330 340 +10 
984 Danny Johnson 285 290 + 5 
214 Carl McCall 315 825 +10 
89 J. H. Mercer 830 335 + 5 
106 J. H. Mercer 805 310 + 5 


254 Howard Hamlin 855 865 +10 
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Sale 
Tag No. Consignor Weight Checkweight Difference 
86 J. H. Mercer 300 305 +5 
71 L. E. Newbern 580 585 + 5 
60 L. E. Newbern 670 680 +10 
191 William Bros. 425 430 + 5 
184 William Bros. 425 430 + 5 
159 W. L. Richardson 420 425 + 5 
186 William Bros. 395 400 +5 
252 Howard Hamlin 320 330 +10 
242 Howard Hamlin 885 390 + 5* 
289 Jim Canavan AT5 480 + 5* 
180 Williams Bros. 435 445 +10 
58 L. E. Newbern 775 785 +10 
54 L. E. Newbern 645 665 +20 
276 Daisy Gearlds 265 275 +10 
240 Howard Hamlin 315 335 +20 
80 J. H. Mercer 350 855 + 5* 
218 Carl McCall 375 380 +5 
261 Howard Hamlin — 270 280 +10 
179 William Bros. 390 395 + & 
183 William Bros. 425 430 + 5 


14. On the following day, February 26, 1976, William Ashmore, 
Standards Inspector for the Florida Department of Agriculture 
and *Consumer Services, Bureau of Weights and Measures, tested 
the livestock scale at Suwannee Valley Livestock Market stockyard 
for accuracy. Mr. Ashmore found the scale to be in very good oper- 
ating condition. The maximum error during the entire test was 
plus three pounds at 3500 pounds, and this error would not have 
affected the accuracy of the weighing of any of the livestock at 
issue in this proceeding. 


15. Inasmuch as the livestock referred to in finding of fact 14 
had been deprived of feed and water from the time of sale until 
they were reweighed by Mr. Pickard, as set forth in findings of 
fact 12 and 13, they could not have gained weight during that 
period. Neither can the differences in weight be attributable to a 
defect in the scale, since it was tested and found to be in good 
operating condition. It is therefore found that such livestock were 
intentionally misweighed by respondents. 


16. In connection with the weighing and sale of the livestock 
referred to in findings of fact 9 and 14, respondents issued scale 


* Because of the plus four pound error detected when the balance was taken at 5:55 p.m., the 
livestock identified by tag numbers 242, 289 and 80 may not have shown an actual weight 
gain on reweighing since the four pound overbalance could have caused these animals to 
have been ovrweighed by five pounds, 
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tickets and accounts of sale to the consignors of the livestock on 
the basis of such false weights, and paid the consignors on the 
basis of such false weights. Repondents further issued buyers’ in- 
voices and scale tickets to the purchasers of the livestock on the 
basis of such false weights, and collected the purchase price on the 
basis of such false weights. 


17. During his observations of the weighing of livestock at the 
Suwannee Valley Livestock Market stockyard on February 18 and 
25, Mr. Stephens observed the weighmaster, Mr. Bagley, regularly 
weigh the livestock with the scale ticket inserted in the printer. 
The effect of this practice is to cause livestock to be weighed at 
less than their true and correct weight. Because of the multiplying 
effect of the scale lever system, the further the poise travels out on 
the beam (the heavier the load), the greater will be the effect of 
the scale ticket. The probable error, as relevant to this proceeding, 
is three to five pounds per animal. 


18. In addition to operating the scale improperly, as set forth 
in finding of fact 17, respondents’ weighmaster made no genuine 
attempt to balance the scale during the two days in which Mr. 
Stephens observed the weighing of livestock at respondents’ stock- 
yard. Rather, the weighmaster would simply move the poise to 
zero, print a ticket, and continue his weighing operations. In two 
instances he was observed to perform this purported “balancing” 
with livestock still on the scale. The scale tickets prepared and 
maintained by respondents in connection with the purported bal- 
ancing of their livestock scale do not reflect the date or time of 
balance and therefore do not contain all of the information re- 
quired by the P&SA. 


CONCLUSIONS 


The direct sales weighing and checkweighing investigations 
conducted by complainant conclusively demonstrated that respond- 
ents engaged in the shortweighing of consigned cattle. 


The practice of shortweighing is somewhat akin to giving a 
“baker’s dozen” to attract customers and maintain their good will. 
But there is a difference. Unlike the bakery which fully bore the 
cost of giving away extra measure, the cost of shortweighing by an 
auction market principally falls on the consignor, for whom it 
acts as a fiduciary, since the commissions by a market are charged 
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either as a flat amount per head sold or as a relatively small per- 
centage (usually 5% or less) of the sales price obtained. The De- 
partment of Agriculture has long sought to stamp out this decep- 
tive practice which deprives consignors, often small farmers, of 
the full value of their livestock. The established policy of the De- 
partment of Agriculture is to suspend the registration of auction 
markets found to have wilfully engaged in the practice. See In re 
Overland Stockyards, 34 Agri. Dec. 1808 (1975); In re George 
Townsend, 35 Agri. Dec. 1604 (1976), appeal pending; and In re 
Red River Livestock Auction, 36 Agri. Dec. 981 (1977), appeal 
pending. 


The facts that have been developed leave no doubt that respond- 
ents’ violations were wilful. Mr. Sutton and the market’s weigh- 
master had been given express instructions in the proper method- 
ology for correctly weighing cattle. But on both the 18th and 25th 
of February, Mr. Stephens, a trained and experienced investigator, 
observed the weighmaster manipulating the mechanism that con- 
trols the printout of tickets by the scale so as to cause livestock 
to be recorded at less than their true weights. These observations 
not only refute the “shrinkage” arguments tendered by respond- 
ents, they unequivocally establish that the scale tickets and bills 
issued to purchasers as well as the accountings rendered to con- 
signors were on the basis of weights known to be false and incor- 
rect. These violations were in the fullest sense wilful and the 20 
day sanction recommended by complainant in addition to the entry 
of order to cease and desist from such practices, is reasonable, ap- 
propriate and fully warranted in the circumstances. Accordingly, 
it concluded that such an order should be issued. 


ORDER 


Respondents, individually or as partners, or through any cor- 
porate or other device, in connection with their activities as a 
dealer or market agency subject to the provisions of the Packers 
and Stockyards Act, shall cease and desist from: 


(1) Weighing livestock at other than their true and correct 
weights ; 


(2) Issuing scale tickets, buyers’ invoices and accounts of sale 
on the basis of false and incorrect weights; 
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(3) Assessing and collecting the purchase price of livestock on 
the basis of false and incorrect weights ; 





(4) Paying the sellers of livestock on the basis of false and 
incorrect weights ; 


(5) Issuing scale tickets which fail to contain all of the infor- 
mation required by sections 201.49 and 201.73-1 of the regulations; 
and 


(6) Failing to operate livestock scales owned or controlled by 
respondents in accordance with the regulations under the Act con- | 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK [9 
CFR 201.73-1]. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
ness as a market agency and dealer subject to the Act, including 
among other things (1) scale tickets which disclose the date of the 
weighing and the name or a readily identifiable abbreviation of 
the buyers of the livestock and (2) scale tickets, accounts of sale 
and buyers’ invoices which show the true and correct weight of 
livestock sold by respondents in commerce on a weight basis. 


Respondents are suspended as a registrant under the Act for 30 
days; Provided, however, that if by any means or device whatever, 
all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) 
shall be the date fixed by a court of competent jurisdiction which 
issues an appropriate order with respect thereto. 


The provisions of this order shall become effective on the sixth 
day after this Decision and Order becomes final.* 


(No. 18,223) 


In re LYNN W. ROSE, KENT WHIPPLE and GEORGE D. PUTNAM. 
P&S Docket No. 5227. Decided November 30, 1977, as to 
George D. Putnam. 





* The Decision and Order became final December 6, 1977,—Ed. 
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Consent order 


Respondent George D. Putnam has consented to issuance of a cease and desist 
order against him for violating the Act and the regulations as found 
herein. Said respondent is ordered to cease and desist from said viola- 
tions. 


Stephen FE. Hart, for complainant. 
C. Michael Marfasi, Elho, Nevada, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on December 29, 1975, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, and supplemented by an Amended Complaint filed by the 
Administrator on July 13, 1976, charging that respondent Lynn 
W. Rose has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.), and that respondents Kent 
Whipple and George D. Putnam have violated the Act and the reg- 
ulations. 


Respondent Putnam has filed an amended Answer in which he 
admits the jurisdictional allegations of the Amended Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the applicable Rules of Prac- 
tice (9 CFR 202.1 et seq.) and consents to the issuance of a speci- 
fied Order containing findings of fact and conclusions based upon 
the allegations of the Amended Complaint, the Order to become 
effective on the sixth day after service upon Respondent Putnam. 
Complainant has recommended that the Order consented to by 
Respondent Putnam be issued. 


FINDINGS OF FACT 


1. (a) George D. Putnam, hereinafter referred to as Respond- 
ent Putnam, is an individual whose address is American Falls, 
Idaho, 
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(b) Respondent Putnam is, and at all times material here- 


in was, engaged in the business of a dealer within and subject to | 


the provisions of the Act, buying and selling livestock in commerce 
for his own account and buying and selling livestock as an agent 
of the vendor or purchaser. 


(c) Respondent Putnam has, since June 26, 1975, been 
registered as a dealer to buy and sell livestock in commerce. 

2. Respondent Putnam and another individual, in commerce, 
on or about January 16, 1974, sold cattle which had been pur- 
chased from a Montana rancher to Snake River Cattle Company 
on the basis of false and incorrect weights, in that they failed to 
pass on the shrink allowance deducted when the cattle were orig- 
inally purchased, as follows: 


Gross Net Invoice 
Invoice No. Purchase Purchase Sale Weight 
Date of Sold Weight Weight Weight Added 
1974 Head To (Pounds) (Pounds) (Pounds) (Pounds) 
January16 115 SnakeRiver 53,730 53,193 53,730 537 


Cattle Co. 


3. Respondent Putnam and the other individual, in connection 
with the transaction set forth in Finding of Fact 2 above: 


(a) Prepared or caused to be prepared false invoices 
which were made a part of the accounts and records of the other 
individual; and 


(b) Failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions in their busi- 


ness under the Act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, Respondent Putnam has violated sections 312(a) and 401 
of the Act (7 U.S.C. 213(a), 221) and sections 201.46(a) and 
201.55 of the regulations (9 CFR 201.46(a), 201.55). 


Inasmuch as Respondent Putnam has consented to the issuance 
of the Order set forth below and complainant has recommended 
that such Order be issued, the Order will be issued. 
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ORDER 


Respondent George D. Putnam shall cease and desist from: 
1. Selling livestock in commerce at false and incorrect weights; 


2. Issuing sales invoices in connection with the sale by Re- 
spondent Putnam of livestock in commerce showing weights, other 
than the true and correct weights of the livestock, without ex- 
planation thereon; 


8. Collecting from purchasers of livestock sold by Respondent 
Putnam in commerce on the basis of false and incorrect weights; 
and 

4, Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act. 

This Order shall become effective on the sixth day after service 
upon Respondent Putnam. Copies hereof shall be served upon the 
parties. 


TERMINATION OF SUSPENSION ~—Supplemental order 
(No. 18,224) 


In re BILLY T. ADAMS. P&S Docket No. 5349. In order issued No- 
vember 25, 1977, by John G. Liebert, Administrative Law 


Judge. 
(No. 18,225) 
In re CATTLE SALES, INC. P&S Docket No. 5418. In order issued 


December 2, 1977, by Victor W. Palmer, Administrative 
Law Judge. 


(No. 18,226) 


In re SMITHFIELD LIVESTOCK MARKET, INC. P&S Docket No. 5289. 
In order issued December 7, 1977, by Victor W. Palmer, Ad- 
ministrative Law Judge. 
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d/b/a SUN VALLEY SALES Co. PACA Docket 


2099 No. 2-4562. Denial of motion to reopen 2042 





(No. 18,227) 


EASTERN POTATO DEALERS OF MAINE, INC. v. COMMODITY MARKET- 
ING Co. PACA Docket No. 2-4451. Decided December 1, 1977. 
_ 2080 
Jurisdiction — established — Contract — rescission of ~ Burden of proof 
— sustained — Dismissal 
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Where the respondent sustained its burden of proof that the parties agreed 
to rescission of the contract as found herein, the complaint is dismissed, 


George Whitten, Presiding Officer. 
Thomas O. Bither, Houlton, ME, for complainant. 
G, Patrick Arnoult, Memphis, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 





DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,150.00 in connection | 
with the sale of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- | 
ment was served upon each of the parties, and respondent was | 
served with a copy of the complaint. Respondent filed an answer | 
thereto, denying liability to the complainant. 


Although the amount involved exceeds $3,000.00, the parties 
waived oral hearing, and the parties were given an opportunity 
to submit evidence in accordance with the shortened procedure, as 
provided in the Rules of Practice (7 CFR 47.20). Under this pro- 
cedure the verified complaint and answer are deemed to be part 
of the evidence as is the Department’s report of investigation. 
Neither party submitted any further evidence, but respondent 
filed a brief. 

| 
| 


FINDINGS OF FACT 


1. Complainant, Eastern Potato Dealers of .Maine, Inc., is a 
corporation whose address is 2 Kendall Street, Houlton, Maine. 


2. Respondent, Commodity Marketing Company, is a corpora: | 
tion whose address is Suite 2921, 5100 Poplar Avenue, Memphis, | 
Tennessee. At the time of the transaction in dispute respondent | 
was licensed under the Act. 
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8. On or about January 31, 1975, complainant sold to respond- 
ent, by oral contract, in interstate commerce, 600 fifty pound bags 
of U.S. #1 Cobbler seed potatoes and 300 one hundred pound 
bags of U.S. #1 Cobbler seed potatoes at $5.25 per hundred 
weight. 


4. The potatoes were shipped by rail from Prince Edward Is- 
land, Canada, on or about March 3, 1975, and arrived in Parkers- 
burg, West Virginia, the agreed upon destination, on March 17, 
1975. 


5. The potatoes were delivered to respondent’s customer, Em- 
pire Foods, Inc., in Parkersburg, West Virginia, which had con- 
tracted to purchase the potatoes from respondent. The contract 
between Empire Foods, Inc. and respondent specified that the 
potatoes would be shipped on a delivered basis, by February 20, 
1975 and arrive in Parkersburg, West Virginia by March 1, 1975. 


6. On March 17, 1975, Empire Foods, Inc. notified respondent 
by telephone that it was rejecting the potatoes due to late delivery 
and heavy sprouting. Respondent advised Empire Foods, Inc. to 
protest the car and to handle the potatoes for respondent’s ac- 
count. Empire confirmed the rejection via a letter sent to respond- 
ent on March 18, 1975. 


7. On March 17, 1975 Empire Foods, Inc., sent a letter to the 
Baltimore & Ohio Railroad Co. protesting the carload due to late 
arrival and heavy sprouting of the potatoes. 


8. On March 19, 1975 Empire Foods, Inc. wrote the follow- 
ing letter to complainant: 


As per our phone conversation on Car #MDT 11041. The Car was 
ordered January 31, 1975 and to be shipped February 20, 1975, and 
to arrive March 1, 1975. 


We were not notified and without knowledge the car was shipped 
March 3, 1975 and did not arrive our dock until March 17, 1975, 
which means the car was in transit 14 days. 


We had several cancellations for the seed potatoes due to late ar- 
rival. The potatoes arrived showing heavy sprouts, due to the late 
arrival and condition of potatoes. As per our agreement, we are 
handling the car for your account and will notify you of the results. 
We are requesting USDA and RPIA inspections, and will mail you 
copy’s upon receipt of the inspections. 


9. On March 19, 1975 at 3:30 p.m., the potatoes were Fed- 
erally inspected at Parkersburg, West Virginia. The inspection 
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revealed that all potatoes showed sprouts from 1, to 2 inches in 
length, with less than 10% showing sprouts over 1 inch. 


10. On April 14,1975 Empire Foods, Inc. again wrote to com- 
plainant: 


As per our letter of March 19, 1975 concerning Car #MDT 11041, 
stating that we are selling the seed potatoes for your account. 


This letter is to notify you that we still have 345-100# Irish Cob- 
bler Seed potatoes on hand. They have sprouts ranging from 1” to 
2%” and show signs of softness. We are going to put a price on 
them in order to move them out faster or the loss will be much 
greater, especially since the planting season is over. 


In order to protect you, we will be glad to get a reinspection to 
verify our position on the quality of the potatoes. Please advise us, 
if you feel that it is necessary. 


No reply was made by complainant to this letter. 


11. On April 24, 1975 respondent wrote the following letter to 
both complainant and Empire Foods, Inc.: 


In an effort to resolve and expedite the problem load of Cobbler 
Seed Potatoes shipped from Canada at $5.85 f.o.b. per hundred 
weight, it is agreed at the request of both you (complainant) and 
the receiver, Empire Foods, Inc., that we withdraw from this trans- 
action. 
No reply to this letter was made by either complainant or Empire 
Foods , Inc. 


12. Respondent has since refused to pay the purchase price of 
the potatoes. 


13. Complainant filed an informal complaint on September 
12, 1975, and a formal complaint on September 7, 1976. 


CONCLUSIONS 


Before reaching the merits of this case we will address respond- 
ent’s contention that complainant has failed to meet the jurisdic- 
tional requirement of filing its complaint within nine months 
from the date the cause of action accrued. 


It is well established that the filing of an informal complaint 
within nine months after the cause of action accrues is sufficient 
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to bring the dispute before the Secretary. If the informal com- 
plaint is filed within that period, the formal complaint may be 
filed after the nine months have expired. Schoenburg v. McDow 
& Co. et al., 14 A.D. 380 (1955). Since the informal complaint was 
filed on September 12, 1975, well within nine months of when 
the cause of action accrued, the dispute is properly before the 
Secretary. 


We come now to the merits of the case. There is no dispute that 
a contract of sale existed between the complainant and respondent 
by which respondent agreed to purchase from complainant 600 
fifty pound bags and 300 hundred pound bags of U.S. No. 1 Cob- 
bler Seed Potatoes at $5.25 per hundred weight. However, re- 
spondent contends that its contractual obligation to pay the pur- 
chase price of the potatoes was discharged by a novation, i.e. by 
a substitution of a new agreement between complainant and Em- 
pire Foods, Inc., in place of the agreement between complainant 
and respondent. 


The shipment of potatoes was sent to Empire Foods, Inc. in 
Parkersburg, West Virginia, which had purchased the potatoes 
from respondent. The terms of the contract between Empire 
Foods, Inc. and respondent required that the potatoes be delivered 
to Parkersburg, West Virginia by March 1, 1975. Upon arrival of 
the potatoes on March 17, 1975, Empire Foods, Inc. notified re- 
spondent that it was rejecting the shipment due to late arrival and 
heavy sprouting. Respondent advised Empire to protest the car 
and handle the shipment for respondent’s account. On March 18, 
1975 Empire sent a letter to respondent confirming its rejection. 
On the following day Empire sent complainant a letter confirm- 
ing an earlier phone conversation in which complainant and Em- 
pire had agreed that Empire would handle the potatoes for com- 
plainant’s account. On April 14, 1975 Empire again wrote to com- 
plainant asking what it should do with the remaining 34,500 Ibs. 
which it has not sold. Apparently Empire had already sold, for 
complainant’s account, 25,500 Ibs. of the 60,000 Ibs. that were 
delivered. On April 24, 1975, respondent wrote to both complain- 
ant and Empire that it was withdrawing from the transaction at 
the request of both complainant and respondent. No reply was 
made to respondent’s letter by either complainant or Empire. 


Based on these facts it is not clear that a novation existed be- 
cause a crucial factor, the intention by all parties to substitute 
the latter agreement for the former, seems to be lacking. See 
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Morris Bros. Fruit Co. v. Elmer Stutzman, et al., 1 A.D. 101 
(1942). However this is not fatal to respondent’s defense, because 
respondent has alleged facts that indicate a rescission of the orig- 
inal contract. The burden of proving a rescission, by a preponder- 
ance of the evidence, rests upon respondent. Meyer v. Tomatoes, 
Inc., 31 A.D. 575 (1972). 


tespondent’s April 24, 1975 letter indicating that it was with- 
drawing from the transaction at the request of complainant and 
Empire Foods, Inc. was not contested by complainant at the time 
of its receipt. More importantly complainant did not submit any 


evidence in this proceeding regarding the April 24 letter. In addi- | 


tion, it is undisputed that complainant exercised control over the 
potatoes by directing Empire to sell the potatoes for complainant’s 
account. This exercise of control by complainant over the potatoes 
is further evidence that complainant agreed that respondent did 
not own the potatoes and that the contract was rescinded. In the 
absence of any evidence to the contrary, we conclude that the 
April 24 letter confirmed an agreement between complainant and 
respondent that their contract was rescinded. Therefore the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 18,228) 


PRODUCE BROKERS AND DISTRIBUTORS, INc. v. MONSOUR’S, INC. 
PACA Docket No. 2-4084. Decided December 1, 1977. 


Rejection — without reasonable cause ~ Resale — pronipt and proper — 
Damages ~— measure of for wrongful rejection — Reparation awarded 


Where respondent’s rejection of the produce in issue was without reasonable 
cause and complainant’s resale thereof was in good faith, timely and 
reasonable commercially, respondent is liable to complainant for dam- 
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ages in the amount of $881.25 for which reparation is awarded with 
interest. 


Roger Weiner, Presiding Officer. 
Complainant pro se. 
John B. Towner, Pittsburgh, KS, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 12, 1975. Complainant 
seeks reparation in the sum of $881.25, which amount is alleged 
to be the unpaid balance of the agreed delivered purchase price 
in connection with a carload of potatoes sold to respondent on or 
about July 18, 1975. 


A copy of the report of investigation prepared by the Depart- 
ment was served on the parties on or about February 17, 1976. A 
copy of the formal complaint was served on respondent on Janu- 
ary 21, 1976. Respondent filed an answer on February 5, 1976, 
denying liability to complainant in connection with the subject 
transaction. 


Since the amount claimed in this proceeding does not exceed 
$3,000, the evidence is submitted under the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20). 
Complainant, pursuant to this procedure filed an opening state- 
ment. Respondent filed an answering statement. Each of these 
statements was served upon the opposing party. Neither party 
filed a brief, 
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FINDINGS OF FACT 


1. Complainant, Produce Brokers and Distributors, Inc., is a 
corporation whose address is Post Office Box 288, Monett, 
Missouri. 


2. Respondent, Monsour’s, Inc., is a corporation whose ad- 
dress is 112 North Elm Street, Pittsburg, Kansas. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On July 18, 1975, in the course of interstate commerce, com- 
plainant by oral contract sold to respondent 150 sacks of U.S. No. 
1 Red Potatoes, a perishable agricultural commodity, to be de- 
livered by truck at the agreed delivered price of $11.30 per sack, 
for a total of $1,695. 


4. Complainant shipped the potatoes from a loading point in 
the State of Texas, in interstate commerce, to respondent at Pitts- 
burg, Kansas. The load arrived at respondent’s place of business 
on July 21, 1977. Prior to unloading the potatoes, respondent re- 
fused to accept the potatoes and notified complainant of their 
rejection. Complainant requested that respondent have the pota- 
toes inspected but was informed by respondent that it would take 
too long to get an inspector. 


5. Immediately following receipt of notification of respond- 
ent’s refusal of the subject commodity, complainant, being unable 
to find another purchaser for the potatoes, consigned the com- 
modity to Wayne Lansaw Produce, at Joplin, Missouri, for sale in 
order to mitigate loss. 


6. At the request of complainant, a Federal inspection of the 
subject load was made at 10:00 a.m. on July 25, 1975, in the cool 
room of Lansaw Produce in Joplin, Missouri. The condition of the 
load, as reflected by the inspection, was as follows: 


In 80% of samples 1 to 5% in 20% none average 8% Slimy Soft 
Rot mostly advanced some in early stages, From 5% to 13% aver- 
0 


age 7% damage including 1% serious damage by slightly sunken 
dark discolored areas. 


7. The resale of the potatoes netted complainant $4,813.75. 


8. The formal complaint was filed on December 12, 1975, 
which was within 9 months after the cause of action herein 
accrued. 


PRODUCE BROKERS & DISTBTS. v. MONSOUR’S 
Cite as 36 A.D. 2022 


CONCLUSION 


As the party alleging respondent’s wrongful rejection of the 
potatoes, complainant bears the burden of proving by a preponder- 
ance of the evidence the contract terms and its compliance there- 
with including delivery of the potatoes in good condition. See 
Stern Produce Packers, Inc. v. Niagara Frontier Services, Inc., 
31 A.D. 822 (1972). The evidence in the record clearly establishes 
complainant’s prima facie case and wrongful rejection by respond- 
ent. It is therefore incumbent upon respondent to meet the burden 
of proof on at least one of its affirmative defenses. Respondent’s 
first defense is that the contract contained an express warranty 
that the load of potatoes would be “fully skinned” and “‘fancy’”’. 
Complainant denies that this was a condition of the contract. In 
view of complainant’s denial of the existence of these terms and 
lack of any documentary proof for such terms, we conclude that 
such terms were not a part of the contract. 


Respondent’s second defense is based upon the allegedly defi- 
cient condition of the potatoes as received. Respondent maintains 
that its rejection was proper based upon the defects in condition 
as reflected by the Federal inspection of July 25, 1975. The in- 
spection certificate shows that the condition of the load four days 
after delivery to respondent was such as to indicate that good 
delivery was made. 


As a final defense, respondent alleges that complainant “ac- 
cepted respondent’s rejection” of said commodity. If by this allega- 
tion respondent contends that complainant acquiesced in a modi- 
fication of the original contract, we find no evidence in the record 
to support such a view. Apparently, respondent means that by 
taking back the potatoes, complainant “accepted the rejection” 
thus, in some manner cutting off complainant from any legal 
remedy. Such of course is not the case and a seller is generally 
speaking, expected to take possession of goods effectively rejected 
after tender of delivery, even when such rejection was wrongful. 
See U.C.C. Section 2-703. 


We find that respondent rejected complainant’s shipment with- 
out reasonable cause. Furthermore, respondent failed to substan- 
tiate its affirmative defenses. Where a buyer’s rejection is not jus- 
tified, it is liable to the seller for the difference between the con- 
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tract price and the proceeds of resale. Sid Lipsing and Company 
v. Joe Belson, 34 A.D. 417 (1975). Damages under this measure 
equal the amount complainant has prayed for, specifically 
$881.25. 


Respondent has alleged that the consignment sale of Wayne 
Lansaw Produce was not made in a commercially reasonable man- 
ner which caused respondent’s position to be prejudiced and re- 
sulted in a much larger loss than would otherwise had resulted. 
Respondent has submitted no evidence to substantiate this con- 
tention. On the other hand, complainant has submitted substantial 
evidence indicating that it offered the rejected commodity for 
sale to several produce dealers and brokers in its local area. All 
refused to handle the commodity on a sale or consignment basis, 
but Wayne Lansaw Produce Company finally agreed to handle the 
potatoes on a consignment basis. We find that under the circum- 


stances the consignment resale for approximately one-half of the | 


contract price was in good faith, timely, and commercially 
reasonable. 


Respondent is liable to complainant on the shipment of potatoes 
for the difference between the contract price and the amount of 
complainant’s partial rcovery on consignment resale or $881.25. 
Respondent’s failure to pay this amount to complainant is a vio- 
lation of section 2 of the Act for which reparation should 
be awarded against respondent with interest. 


ORDER 


With thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $881.25, with interest thereon 
at the rate of 8% per annum from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,229) 


In re SAN JUAN PACKERS, INc. PACA Docket No. 2-4740. Decided 
December 8, 1977. 
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Violations of the Act — by applicant for license — Application for license 
— denial of — failure to show cause 


Where respondent failed to show cause why it should not be denied a license 
under the Act as found herein, respondent’s application for license is 
denied. 


Bonnie Luken, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a Notice to Show Cause proceeding why a license should 
not be denied to respondent, instituted under the Perishable Agri- 
cultural Commodities Act, 7 U.S.C. 499a et seq., (hereinafter 
referred to as the “Act’”). Respondent filed an application for 
license on July 19, 1977. On August 15, 1977, complainant, pur- 
suant to Section 4(d) of the Act (7 U.S.C. 499d(d) ), filed a No- 
tice to Show Cause why a license should not be denied to respond- 
ent. Respondent was served with a copy of the Notice on August 
18, 1977. Pursuant to sections 1.136 and 1.141 of the Rules of 
Practice (7 CFR 1.136, 1.141, respondent was accorded 10 days in 
which to file an answer to the Notice and request an oral hearing. 
The time for filing an answer having passed, and respondent 
having failed to file an answer or request an oral hearing, the fol- 
lowing Decision and Order is issued without further investiga- 
tion or hearing pursuant to section 1.139 of the Rules of Practice 
(7 CFR 1.139). 


FINDINGS OF FACT 


1. San Juan Packers, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 487, Bellingham, Washington 98225. 


2. San Juan Packers, Inc., is or was a processor and seller of 
frozen or canned vegetables. The Secretary set forth as a basis 
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for issuing a Notice to Show Cause why a license should not be 
denied the facts that during 1976 crop season, it purchased and 
accepted from 76 growers, numerous loads of vegetables, all being 
perishable agricultural commodities, for processing into frozen 
vegetables to be sold in interstate or foreign commerce, or in 
contemplation thereof, but failed to make full payment promptly 
to the growers the agreed purchase prices, or balances due thereof, 
totaling $780,680.42. The actions of respondent as recited above 
constitute violations of Section 2 of the Act (7 U.S.C. 499b). 


3. The Secretary also averred that on or about February 25, 
1977, respondent filed a Petition for an Arrangement under Chap- 
ter XI of the Bankruptcy Act in the United States District Court 
for the District of Washington (77-296-SB). This proceeding is 
presently pending before the Court. 


CONCLUSIONS 


By reason of the violations of Section 2 of the Act referred to 


in paragraph 2 above and set forth in detail in paragraph 1 of the 
Notice to Show Cause, all being practices of a character pro- 
hibited by the Act, and respondent having failed to show cause 
why it should not be denied a license, respondent is unfit to engage 
in the business of a commission merchant, dealer, or broker under 
the Act. 


ORDER 


The license application submitted by respondent is denied. 


This Order shall become effective on the eleventh day after the 
decision and order are final. 


Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final* without further proceed- 
ings thirty-five days after service hereof unless appealed to the 
Secretary by a party to the proceeding within the thirty days after 
service as provided in sections 1.142 and 1.145 of the Rules of 
Practice (7 CFR 1.142 and 1.145). 

Copies of this Decision and Order shall be served upon the 
parties. 


* The Decision and Order became final December 8, 1977—Ed. 
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(No. 18,230) 


JOHN MANNING & Co., INC. v. PROCACCI BRos. SALES CorP. PACA 
Docket No. 2-4872. Decided December 13, 1977. 


Order on reconsideration 


George Aubrey, Presiding Officer. 
John R, Catlin, Newport Beach, CA, for complainant. 
Ned Stein, Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on September 30, 1977 awarding reparation to 
complainant against respondent. On October 31, 1977, respondent 
filed a petition for reconsideration and the order of September 30, 
1977, was stayed pending the issuance of a further order in this 
proceeding. 


In its petition respondent contends that the order of September 
30, 1977 is an error in several respects. We have reconsidered the 
order and find that respondent’s contentions are without merit 
and that the order is supported by the evidence and by the law 
applicable thereto. Accordingly, respondent’s petition should be 
and hereby is dismissed, without prior service upon complainant. 
The order of September 30, 1977, is hereby reinstated, and the 
reparation awarded to complainant in that order shall be paid 
within thirty days from the date of this order. 


Copies of this order shall be served upon the parties. 














2030 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 2030 


(No. 18,231) 


KAPLAN’S FRUIT & PRODUCE Co., INc. v. LONE STAR FRESH FRUIT 
& VEGETABLE Co. and/or KING BROKERAGE Co. PACA Docket 
No. 2-4825. Decided December 13, 1977. 


Acceptance — failure to give notice of rejection — Contract — failure to 

prove breach or modification of — Evidence — absence of as to claimed 

condition of grapes — Contract price — failure to pay — Net proceeds ~ 
failure to pay — Reparation awarded 


Where respondent accepted the grapes in issue and failed to pay either the 
contract price thereof or the net proceeds of resale, as found herein, 
respondent is liable to complainant for the amount of $985.30 for which 
reparation is awarded complainant with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent Lone Star Fresh Fruit & Vegetable 
Co. and, in the alternative, against King Brokerage Co. in the 
amount of $985.30 in connection with a shipment of grapes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondent Lone 
Star Fresh Fruit & Vegetable Co. filed an answer to the com- 
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plaint, denying liability iplainant. Respondent King Broker- 


age Co. failed to file an answer and was held in default. 


= 
a 
a 


Since the amount claimed as damages does not exceed $3,000.00, 
the shortened procedure provided in section 47.20 of th Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 


dence, but did not do so. Neither party filed a brief. 


1. Complainant, Kaplan’s Fruit & Produce Co., Inc., is a cor- 
poration whose address is 762 Market Court, Los Angeles, Cali- 
fornia. 


2. Respondent, Lone Star Fresh Fruit & Vegetable Co. (here- 
inafter Lone Star), is a corporation whose address is 3121 Pro- 
duce Row, Houston, Texas. At the time of the transaction involved 


] 4.1 


herein, Lone Star was licensed under the Act. 


3. Respondent, King Brokerage Co. (hereinafter King), is a 
corporation whose address is 6226 Vickijohn, Houston, Texas. At 
the time of the transaction involved herein, King was licensed 
under the Act. 

4. Sometime during July 1975 complainant sold to Lone Star, 
through King acting as broker, 118 lugs of grapes for a total price 
of $985.30 F.0.B. Complainant shipped the grapes from Los An- 
geles, California, in interstate commerce, to Lone Star in Houston, 
Texas. 


5. When the grapes arrived in Houston, Lone Star refused to 
accept them, and they were eventually resold for $236.00. To date, 
neither this sum, nor any other amount of money, has been paid 
to complainant for the grapes. 

6. An intormal complaint was filed on October 1, 1975, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


41 ! 


Before discussing the substantive issues of this case, two pre- 
liminary matters must be dealt with. First, there is conflicting evi- 
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dence concerning the exact date the grapes were shipped. Knowl- 
edge of the exact date is not essential to this decision, however, and 
the parties do not dispute that the shipment occurred sometime 
during the month of July 1975. Second, the evidence is in conflict 
concerning the role of King in the transaction. Although invoices 
from Lone Star and Big D Brokerage Co. (hereinafter Big D) 
indicate that the shipment was handled by Big D, both complain- 
ant and Lone Star agree that King was the broker. We find that 
King acted as the broker in this transaction, and any actions per- 
formed by Big D were done as King’s agent, in furtherence of 
King’s duties as broker. 


Turning to the contentions of the parties, complainant asserts 
that grapes conforming to the contract terms were shipped to 
Lone Star. Lone Star claims that the grapes were in poor condition 
upon arrival, did not conform to the terms of the contract, and 
were, thus, rightfully rejected. King claims complainant assented 
to the resale. Lone Star also asserts that some months after the 
transaction occurred, complainant released it from liability in the 
matter. 


Notice of rejection must be in clear, unmistakable terms. Mario 
Saikhon v. Russell-Ward Company, Inc., 34 A.D. 1940 (1975). It 
is not clear from the evidence whether Lone Star’s notice of rejec- 
tion was ever communicated to complainant. We, therefore, con- 
clude that the attempted rejection was ineffective, and Lone Star 
is deemed to have accepted the produce (Uniform Commercial 
Code, Section 2-606(1) (b)). Lone Star is, thus, liable for the con- 
tract price, less any damages from a breach of contract by com- 
plainant. Quality Melon Sales, Inc. v. Joseph J. Savioli d/b/a 
American Distributors, 34 A.D. 517 (1975). 


The burden of proof is on respondent to show by a preponder- 
ance of the evidence complainant’s breach of contract and the 
damages resulting therefrom. Quality Melon Sales, Inc. v. Joseph 
Savioli d/b/a American Distributors, supra. 


Lone Star states that upon arrival of the grapes, it immediately 
called Big D, related the problem, and was told that Big D would 
pick up the produce, which it eventually did. However, Lone Star 
has offered no evidence to corroborate its contention that the con- 
dition of the grapes, upon arrival, did not conform to the contract 
terms. It would not have been difficult for Lone Star to have ob- 
tained a federal inspection when the produce arrived in Houston. 
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The absence of such corroborative evidence leads us to conclude 
that Lone Star has not met its burden of proving that complainant 
breached the contract. 


It is asserted by Lone Star that, after receiving a copy of com- 
plainant’s invoice on October 21, 1975, showing payment due of 
$985.30, it contacted by telephone Mr. Raymond Bubar, a repre- 
sentative of complainant, who told Lone Star “not to worry about 
it and that he would take care of it from there.” It is asserted by 
King that complainant’s representative, John Penny, initialled as 
“O.K.” a corrected invoice of complainant setting forth the terms 
of the resale. These assertions are denied by complainant. Re- 
spondents, as the parties alleging a modification of the original 
contract terms, bear the burden of proof in this regard. F. H. 
Hogue Produce Company v. M. Singer’s Sons Corp., 34 A.D. 451 
(1974). Both respondents’ allegations are uncorroborated and, in 
addition, King’s are not sworn to. These allegations, standing 
alone, are not sufficient to sustain respondents’ burden of proof. 


Complainant has not been shown to have committed any breach 
of duty. Lone Star is, therefore, liable for the full contract price 
of $985.30, less the proceeds obtained from a commercially rea- 
sonable resale. Although King has alleged that the grapes were 
resold for $236.00, complainant has not received any part of this 
sum. Lone Star’s liability is, thus, $985.30, and its failure to pay 
such sum is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. 


Since Lone Star has been determined to be liable for the entire 
sum claimed in the complaint, the action against King, which was 
brought in the alternative, should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent, Lone 
Star Fresh Fruit & Vegetable Co., shall pay to complainant, as 
reparation, $985.30, with interest thereon at the rate of 8 per- 
cent per annum, from August 1, 1975, until paid. 


The complaint against respondent King Brokerage Co. is here- 
by dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,232) 


Spupco, INc. v. R. A. STRAND Co., INc. PACA Docket No. 2-3942. 
Decided December 18, 1977. 


Contract terms — brokerage agreement — Reasonable value — remittance 
of — Dismissal 


Where respondent acted as broker with respect to the carrots in issue and 
respondent has remitted to complainant the reasonable value of said 
produce, less compensation for services, no further amount is due com- 
plainant and the complaint is dismissed. 


Diane Langton, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent for the amount of $1,932.71. The 
transaction in question involved the sale of perishable produce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties, and respondent was 
served with a copy of the complaint. Respondent filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages alleged in the complaint does not 
exceed $3,000, the evidence was submitted in accordance with the 
shortened procedure, as provided in the Rules of Practice (7 CFR 
47.20).' Pursuant to this procedure, complainant submitted an 
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opening statement. Although respondent was given an opportunity 
to respond, no answering statement was submitted. Briefs were 
filed by both the parties. 


FINDINGS OF FACT 


1. Complainant, Spudco, Inc., is a corporation whose address 
is Post Office Box 218, Edison, California. 


2. Respondent, R. A. Strand Co., Inc., is a corporation whose 
address is 205 Produce Row, St. Louis, Missouri. At the time of 
the transaction in dispute, respondent was licensed under the Act. 


8. On or about December 21, 1974, complainant and respond- 
ent entered into a contract, whereby respondent agreed to act as 
complainant’s broker in the sale of one carload of carrots con- 
taining approximately 600-48/1 pound cello mesh sacks, 100-24/2 
pound cello mesh sacks and 300-50 pound poly sacks of jumbo 
carrots. 


4. On or about December 21, 1974, from loading points in the 
state of California, complainant shipped the carrots to respond- 
ent in St. Louis, Missouri, in a railroad car numbered and initialed 
PFE 250251. Subsequent to arrival on December 27, 1974, re- 
spondent accepted the produce without objection. 


5. On or about December 30, 1974, respondent received an in- 
voice from complainant. Shortly thereafter, respondent telephoned 
complainant, and documented the conversation by a memorandum 


92 


dated December 31, 1974, which complainant received. The full 
text of the memorandum is as follows: 


Rod and Dave Osborn phone AM 12/30/74. This car should be billed 
open as was shipped with only 150 cello carrots sold date of ship- 
ment. Price subject to adjustment in meeting California delivered 
prices by rail to St, Louis. As of this date—only have 250 cello 
carrots at 5.35 delvd. Freight to St. Louis at time of arrival equals 
approx. 1.55 per sack. Carrot movement in St. Louis very slow— 
will do best possible to clean car by Jan. 4 as market closed for 
New Years. We are attaching original copy of your invoice 29351 
for correction. 


6. In a written communication dated February 24, 1975, com- 
plainant requested that respondent pay the December 30, 1974, 
Invoice. 
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7. During the time period beginning December 30, 1974 and 
continuing until sometime before March 4, 1975, respondent sold 
all of the carrots contained in the carload. 


8. Onor about March 4, 1975, respondent rendered an account- 
ing of the aforementioned sales transactions accompanied by a 
check in the amount of $2,447.29. This accounting was received 
by complainant. In addition, upon discovery of an accounting 
error, respondent has since mailed an additional check to com- 
plainant in the amount of $20.00. 


9. An informal complaint was filed by complainant on March 
28, 1975, which was within nine months after the cause of action 
herein accrued. 


CONCLUSIONS 


Each party to the contract, with which we are concerned, has 
made affirmative, but conflicting allegations with respect to the 
terms of the contract. As a result, the burden of proof rests upon 
each to establish its respective allegations by a preponderance of 
the evidence. Jsrael Klein Co. v. S. Otis Sullivan & Company, 17 
A.D. 500 and Vernon C. Justice v. Eastern Potato Dealers of 
Maine, Inc., 30 A.D. 1352. 


Respondent alleges that the contract into which it entered with 
complainant was one, whereby respondent agreed to act as com- 
plainant’s broker in the sale of a carload of carrots, to be shipped 
to St. Louis, Missouri, at a fee of 10c per sack. According to para- 
graph 2 of its Answer: 


Respondent was advised the car would contain approximately 
600-48/1 pounds cello mesh sacks, 100-24/2 pounds cello mesh sacks, 
and 300-50 pounds poly sacks of jumbo carrots. Respondent later the 
same day telephoned complainant and advised it only had commit- 
ment for 150 of the cello mesh sacks at $5.35 delivered St. Louis, 
and even that price was subject to adjustment in meeting California 
carrots delivered prices by rail to St. Louis. Respondent was directed 
by complainant to be flexible in trying to catch the delivered price 
market for California carrots. 


Section 46.27(a) of the regulations promulgated under the 
Perishable Agricultural Commodities Act, 1930 (7 CFR 46.27 (a) ) 
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describes a specific type of brokerage agreement in the following 
terms: 


Also, there are times when the broker is authorized by the seller to 
act much like a commission merchant being given blanket authority 
to dispose of the produce for the seller’s account either by negotia- 
tion of sales to buyers not known to the seller or by placing the 
produce for sale on consignment with receivers in the terminal 
markets. 


By comparing respondent’s allegations with this description, we 
conclude this is the type of brokerage agreement respondent con- 
tends it entered into with complainant. 


Proceeding in accordance with a brokerage agreement, respond- 
ent states it sold the carrots for complainant’s account. On March 
4, 1975, respondent considered its obligations to complainant com- 
plete when it rendered an accounting and sent complainant a check 
in the amount of $2,447.29. Shortly thereafter, respondent dis- 
covered it had originally miscalculated the amount owed com- 
plainant and, as a result, respondent sent complainant an addi- 
tional check in the amount of $20.00. 


Basing its allegations primarily upon an invoice and the testi- 
mony of Rodney Loke, a produce salesperson who acted on behalf 
of complainant, complainant contends that it entered into a pur- 
chase and sale contract with respondent. According to Rodney 
Loke’s testimony, the terms of the contract were as follows: 


Agreed price on 600 48/1 mesh cello carrots at $4.65 per unit; 
100 24/2 mesh cello carrots at $4.65 per unit; 300 50# poly jumbo 
carrots at $3.15 per unit; 1 Ryan #122029 at $20.00 per unit; and 
60 Block Top Ice at $3.00 per block. All about sold to R. A. Strand 
Co.; 1 Produce Row; Unit 204-205; St. Louis, Missouri. 


The most coherent fashion by which to weigh the contradictory 
contentions of the parties is to chronologically summarize the 
significant events concerning the contract. On December 30, 1974, 
nine days after the contract’s inception, respondent received com- 
plainant’s invoice for the produce in the amount of $4,400.00. That 
Same day respondent called complainant. This telephone call was 
confirmed by a memorandum, dated December 31, 1974, and 
signed by David Osborn, a salesperson for respondent. In a de- 
position, Rodney Loke was asked if he recalled receiving the De- 
cember 31, memorandum. He replied: “TI recall receiving such 
document ; however, I would say it was approximately two weeks 
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after the 1st of January.” He was further asked: “When, if ever, 
did you respond in writing to that communication ... ? and an- 


swered: “I did not respond in writing at anytime.” When asked 
whether he spoke by phone to Mr. Osborn on December 30, Mr. 
Loke replied: “I don’t remember.” 

In a handwritten note dated February 24, 1975, attached to the 
invoice and signed by complainant’s agent, Rodney Loke, com- 
plainant asserted the contract was an f.o.b. sale. The text of the 


note is reproduced below: 


February 24, 1975 
Dear Dave: 


In reference to Car #PFE 250251. This car was sold f.o.b. as stated 
per Rodney. This invoice is now 60 days old. I think that is suf- 
ficient time to settle the car. 

Thank you, 

Rodney Loke. 


Respondent rendered an accounting of sales for the entire car- 
load of carrots on March 4, 1975, with which was enclosed a check 
to complainant. Altogether, respondent has remitted to complain- 
ant $2,467.29. 


When one is attempting to substantiate the terms of a contract 
that were specifically agreed upon at the contract’s inception, 
written evidence is generally more convincing than recollections 
of conversations that occurred many months or sometimes years 
before. Presumably, written documentation can be considered 
more reliable, due to its permanent nature and the fact that it is 
usually written at or near the time the event took place. 


Complainant’s version of the contract terms is documented by 
an invoice which was mailed to and received by respondent. How- 
ever, immediately upon receiving the invoice, respondent objected 
hy phone to complainant’s interpretation of the contract terms 
which respondent evidenced in writing by the memorandum of 
December 31, 1974. This memorandum was sent to and received 
by complainant no later than the second week in January and 
possibly earlier, taking into consideration the date it was written. 
The only written evidence offered by complainant, showing that 
it refuted respondent’s interpretation of the contact terms, is 
dated February 24, 1975; approximately 114 months subsequent 
to complainant’s receipt of respondent’s memorandum. While it 
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is true that complainant contends, upon receipt of the memoran- 
dum, immediate protest to respondent, was made by phone, there 
is no written confirmation of this purported conversation or its 
content. 


Another aspect of respondent’s and complainant’s communica- 
tions, concerning this transaction, is worthy of mention. Both 
parties agree that a particular telephone conversation took place 
between their agents, Rodney Loke and David Osborn. Before 
shipment of the produce, but subsequent to the contract’s forma- 
tion, respondent informed complainant that, up to that point in 
time, respondent had sold only 150-48 one pound sacks of cello 
carrots. This indicates that complainant had a continuing interest 
in the produce and its rate of sale. 


In absence of written evidence supporting complainant’s allega- 


4 


tion that it objected in a timely fashion to respondent’s version of 
the contract terms, we find that respondent’s confirming memo- 
randum and respondent’s continuing performance of brokerage 
duties, indicates, by a preponderance of the evidence, that re- 
spondent was, in fact, to act as a broker relative to the 
commodity. 


Respondent maintains that sales proceeded slowly after arrival 
of the produce, that complainant was kept informed as to activity 
concerning the sales at all times by telephone and that respond- 
ent was authorized and directed to “work” until the carrots were 
cleaned up. After consideration of all the evidence, we conclude 
that respondent’s statements, in this regard, are true. 


Since respondent has remitted to complainant the reasonable 
value of the carrots, less compensation for services rendered, there 
is nothing due and owing to complainant by respondent. Accord- 
ingly, the complaint should be dismissed. 


ORDER 


The complainant is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,233) 


In re EVANS Potato Co., INC., a/t/a EVANS POTATO FARMS, 
a/t/a VEG-A-FRUIT EXPRESS. PACA Docket No. 2-4519. De- 
cided December 15, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against it for 
flagrant and repeated violations of the Act in the misrepresentation of 
grade and quality of potatoes as found herein. Respondent’s license as a 
registrant under the Act is suspended for a period of 90 days. 


Bonnie Luken, for complainant. 
Sanford Flack, Springfield, OH, for respondent. 


Decision by Victor Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a ef seq.) 
hereinafter referred to as the “Act”, instituted by a complaint 
filed on February 10, 1977, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period October 23, 1976 through October 26, 1976, respondent mis- 
represented the grade and quality of three separate shipments of 
potatoes shipped in interstate commerce. 


A copy of the complaint was served upon respondent. Respond- 
ent and complainant have consented to the issuance of a Decision 
and Order without further procedure. The following Decision and 
Order is issued without further investigation or hearing pur- 
suant to section 1.138 of the Rules of Practice (7 CFR 1.138). 


FINDINGS OF FACT 


1. Respondent, Evans Potato Co., Inc., is a corporation, whose 
address is 1756 Bischoff Road, New Carlisle, Ohio 45344. 
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2. Pursuant to the licensing provisions of the Act, license num- 
ber 691846 was issued to respondent on April 21, 1969, was 
renewed annually, presently is in effect, and is next subject to 
renewal on or before April 21, 1978. 


3. As more fully set forth in paragraphs 3, 4, 5, and 6 of the 
complaint, during the period of October 23 through October 26, 
1976. Respondent misrepresented by mark, stencil, label, state- 
ment or deed, the grade and quality of three lots of potatoes 
shipped, sold, or offered to be sold in interstate commerce, in that 
the sacks or bags containing the potatoes were marked, “U.S. No. 
1” when, in fact, the potatoes at the time of shipment in inter- 
state commerce by respondent failed to meet the rquirements for 
U.S. No. 1 grade as provided in the United States Standards for 
Potatoes (7 CFR 51.1540 et seq.). 


CONCLUSIONS 


Respondent’s actions in misrepresenting the grade and quality 
of three separate lots of potatoes as set forth in Finding of Fact 
3, above, constitute willful, repeated and flagrant violations of 
section 2 of the Act (7 U.S.C. 499b), for which the Order below 
is issued. 


ORDER 


Respondent’s license is suspended for 90 days. 


This order shall become final and effective upon issuance. 


Copies hereof shall be served upon the parties. 


DISMISSAL ~ SETTLEMENT BETWEEN PARTIES 


(No. 18,234) 


FRIMOEHR G M B H v. AMEUR INTERNATIONAL CorP. PACA 
Docket No. 2-4518. In order issued December 14, 1977, by 
Donald A, Campbell, Judicial Officer. 
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(No. 18,235) 
BELL CITY BRANDS, LTD. v. BIANCHI & SONS PACKING Co. PACA 


Docket No. 2-4817. In order issued December 20, 1977, by 
Donald A. Campbell, Judicial Officer. 





MOTION TO REOPEN ~— DENIAL OF 


(No. 18,236) 


FRUITCREST CORPORATION v. ARTHUR BREAUX JR., d/b/a SUN VAL- 
LEY SALES Co. PACA Docket No. 2-4561. In order issued 
November 29, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,237) 


WILLIAM C. FORBES CorP. v. ARTHUR BREAUX JR., d/b/a SUN VAL- 
LEY SALES Co. PACA Docket No. 2-4562. In order issued 
November 29, 1977, by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER ~ REPARATION AWARDED 


(No. 18,238) 


J-B DISTRIBUTING Co. v. WM. R. FOSTER SALES Co. PACA Docket 
No. 2-4837. Reparation of $2,600.00 with 8 percent interest 
from July 1, 1977, awarded complainant against respondent 
in order issued December 7, 1977, by Donald A. Campbell, 
Judicial Officer. 
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(No. 18,239) 


Joz BYRD PRODUCE v. WILLIAM R. FOSTER, d/b/a WM. R. FOSTER 
SALES Co. PACA Docket No. 2-4836. Reparation of $19,520.20 
with 8 percent interest from July 1, 1977, awarded com- 
plainant against respondent in order issued December 7, 
1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,240) 


Tip TOP GROWERS AND PACKERS v. FARM OUTLET. PACA Docket 
No. 2-4833. Reparation of $5,119.25 with 8 percent interest 
from January 1, 1977, awarded complainant against respond- 
ent in order issued December 7, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,241) 


MALAGA COOPERATIVE, INC. v. MICHAEL R. MIRABELLI, d/b/a MIRA- 
BELLI FRUIT SALES. PACA Docket No. 2-4854. Reparation of 
$3,892.00 with 8 percent interest from November 1, 1976, 
awarded complainant against respondent in order issued De- 


VAL- cember 19, 1977, by Donald A. Campbell, Judicial Officer. 
ssued 


ficer. (No. 18,242) 


PHILDELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOSEPH 
FRANK SUDANO. PACA Docket No. 2-4853. Reparation of 
$1,268.00 with 8 percent interest from May 1, 1977, awarded 
complainant against respondent in order issued December 
19, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,243) 


RYAN POTATOE COMPANY v. J. ALBERT OF FLORIDA, INC., d/b/a 
SUPERIOR MEALS. PACA Docket No. 2-4855. Reparation of 
$3,997.50 with 8 percent interest from April 1, 1977, awarded 
complainant against respondent in order issued December 
19, 1977, by Donald A. Campbell, Judicial Officer. 





CUMULATIVE LIST OF DECISIONS REPORTED 


JANUARY - DECEMBER 1977 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


BERTOVICH, JOHN, et al., d/b/a HILLCREST DAIRY. 
AMA Docket No. M 36-6. Order Provisions 
— challenges to — Producer-handler exemp- 
tion — loss of for specified period — Order 
provisions — application of in accordance 
with law — Petition dismissed 


KEYSTONE DAIRY COMPANY and HARMONY DAIRY 
COMPANY, d/b/a KEYSTONE-HARMONY, AMA 
Docket No. M 36-7. Dismissal, with prejudice .. 


LAMERS Datry, INC. and JEROME FISCHER, d/b/a 
Utscuig Dairy. AMA Docket No. M 30-2. 
Order provisions — challenges to — applica- 
tion of found in accordance with law — Dis- 
missal of petition for relief 


Moore Dairy, The, et al. AMA Docket No. M 4-18. 
Order No. 4 Amendment — expansion area — 
challenges to with respect to 10 counties — 
Pricing formula — use classification — dele- 
gation of the Secretary’s authority to set 
prices for — Evidence — substantial in sup- 
port of the Secretary’s decision — Dismissal 
of petition 


PLEASANT View Farms, Inc. AMA Docket No. 
M 30-3. Dual operation — leasing and sharing 
farm premises with separate producer — 
Shared enterprise — competitive advantage 
factor — Producer-handler status — loss of 
for period of dual operation 


Partition of herd — operation prior to — Sur- 
plus milk — price received for — Billings — 
cancellation ordered for September and Octo- 
ber 1975, with refund therefor 


REPPUN, CHARLES, and PAUL REPPUN. AMA 
Docket No. F&V 928-1. Papayas grown in 
Hawaii — regulatory provisions of Order # 
928 with respect to handlers of small quan- 
tities — Discretionary authority of the Secre- 





CUMULATIVE LIST OF DECISIONS REPORTED 


Agricultural Marketing Agreement Act, 1937—Cont. 


Agriculture Decisions— Cont. 


tary to exempt from inspection and certifica- 
tion requirements — petitioners’ contentions 
with respect to failure to use is found to be 
without merit — Petition dismissed 


SHepps Dairy, INc. AMA Docket No, M 126-3. 
Milk Marketing Order # 126. Location adjust- 
ment provisions — claims of illegality of 
found to be without merit — Current market- 
ing period — definition of — Petition for re- 
lief dismised 


COURT DECISIONS 


LAMERS Dalry, and JEROME FISCHER, d/b/a 
UtscHic DAiry v. Bop BERGLAND, Secretary of 
Agriculture. D.C.E.D. Wisconsin. No. 77-C-173. 
Summary judgment granted defendant 


AGRICULTURAL MARKETING ACT OF 1946 


AGRICULTURE DECISIONS 


AcME MEAT PACKING Co., INc. I&G Docket No. 
40. Consent order — Sanction held in abeyance 
as Provided 


Apex MEAT Co., INC. and AARON MAGIpow. I&G 
Docket No. 36. Consent order 


BEAVER MEADOW BY-PRODUCTS CORPORATION, d/b/a 
BEAVER MEADOWS DAIRY and JOSEPH KIRK, 
JR. I&G Docket No. 66. Consent order — 
Sanction 


CuyAMACA MEAT COMPANY and BILLY GROVE. I&G 
Docket No. 61. Consent order 


DELTA MEAT PACKING Co., INC., et al. I&G Docket 
No. 47. Consent order 


FEDERAL MEAT PACKING Co., INc. and PHILIP 
BAvuER. I&G Docket No. 38. Consent order 
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GELDIN MEAT COMPANY, et al. I&G Docket No. 


37. Consent order 


GEM PACKING COMPANY, et . I&G Docket No. 
48. Consent order 


GLOBE PACKING COMPANY and REUBEN KRrASH. I&G 
Docket No. 42. Consent order 


GoLD-PAK MEAT COMPANY, INC. and JOHN M. Bur- 
BANK. I&G Docket No. 45, Consent order 


GoLtp RING MEAT PACKING Co., et al. I&G Docket 
No. 39. Consent order 


GREAT WESTERN PACKING COMPANY, et al, I&G 
Docket No. 35. Consent order 


HERBERT HOFFMAN COMPANY, formerly d/b/a 
ATLAS PACKING COMPANY. I&G Docket No. 44. 
Consent order 


HIGHLAND MEAT COMPANY, INC. and BERNARD 
FINEMAN. I&G Docket No. 32. Consent order 


KANSAS City MEAT Co., INC., et al. I&G Docket 


_% 
INO. 


1. Consent order 


Kinc Meat CoMPAny, et al. I&G Docket No. 49. 
Consent order 


Lory Mrat COMPANY, d/b/a ROYAL MEAT CoMm- 
PANY, and DONALD F.. Lory. I&G Docket No. 
55. Order of dismissal 


MOUNTAINSIDE BUTTER AND EGG COMPANY. I&G 
Docket No. 64, Consent order 


O. K. PACKING Co., INC., The, et al. I&G Docket 
No. 34, Consent order 


QUALITY MEAT PACKING COMPANY and ROBERT 
TRUAX. I&G Docket No. 48. Consent order — 
Sanction held in abeyance as provided 
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SALSBURG MEATS, INC. I&G Docket No. 67. Wilful 
violations of sections 53.13(a) (1) and 5040 (b) 
— by obstruction and violence — Summary 
withdrawal of meat grading services — cir- 
cumvention of — Sanction extended 


SANTA ANA PACKING Co., et al. I&G Docket No. 
81. Consent order 


SERV-U MEAT PACKING COMPANY and WILLIAM 
WALMSLEY, I&G Docket No. 46. Consent order 


SHAMROCK MEATs, INC., et al. I&G Docket No. 50. 
Consent order 


UNIon PackineG Co. I&G Docket No. 51. Consent 
order — Sanction held in abeyance as provided 


WRIGHT MEAT PACKING COMPANY. I&G Docket No. 
63. Consent order — Sanction, held in abey- 
ance as provided 


ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


BENNINGTON COLLEGE. LAWA Docket No. 84. Con- 
sent order 


Boyp, HELEN. LAWA Docket No. 77. Dismissal at 
request of complainant 


BREEDERS, INC. and SIMonN L. CoHEN. LAWA 
Docket No. 37. Annual license fees — failure 
to pay — Annual reports — failure to file — 
Identification — failure to attach — Premises 
and housing — inadequacies of — Failure to 
comply with the regulations and standards — 
Sanction 


CLARK, RAYMOND B. LAWA Docket No. 85. Sane- 
tion — consent 
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Animal Welfare Act—Cont. 


Agriculture Decisions— Cont. 





CooPrEeR, CHARLES S. LAWA Docket No. 34. Annual 
license fees — failure to pay — Annual reports 
— failure to set forth correct dollar amounts 
derived from sales — Sanction 





CooPpEerR, CHARLES S. LAWA Docket No. 34, Sup- 
plemental order voiding sanction provisions of 
PPIOP OVGOE © 2s5.5..-6nc se ahaccabictis WR rea ent tnd eeeenciconden eee 1281 



















Criss, Ftoyp. LAWA Docket No. 63, Answer — 
failure to file admission of facts — Regula- 
tions and standards — failure to comply with 

— Sanction 








FUNKHOUSER, FLETCHER B. AWA Docket No. 82. 
Failure to fix identification — Information — 
failure to furnish to veterinary services repre- 
sentatives — Records — failure to keep and 
to maintain — Regulations and Standards — 

failure to comply with — Sanctions 


















HOYLE, CAROLYN and JIM W. Hoyite. LAWA 
Docket No. 80. Dismissal — on motion of 
complainant . 


LANGSTON, SETH. 
MOE oc icic sc cvse eset vasapwasennenses ate ee a ee 
McMILLAN, Davip. AWA Docket No. 79. Consent 
order . Senet ns ena eget ce en P ence I or eee ae ee 
MAYER, WALTER D. LAWA Docket No. 69. Answer 

— failure to file — Regulations and stand- 
ards — failure to comply with 


Mount HoLyoKe CoLLece. LAWA Docket No. 88. 
Consent order 


Pitzer, WALTER J. LAWA Docket No. 67. Consent 
I | ac ccncnicnnvnncpassiths edvantsclartep teeta a ae 
RICHARDSON, RicHArD B, LAWA Docket No. 54. 
Order for service 
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RICHARDSON, RicHARD B. LAWA Docket No. 54. 
Class B. dealer — Transportation of dogs and 
cats — construction of crates for — Regula- 
tions and standards — failure to comply with 
— Sanction . 


Savace, Myra. LAWA Docket No. 71. Class B 
dealer — Transportation of dogs ad cats — 
construction of crates for — Regulations and 
and standards — failure to comply with — 
Sanction 


SCHOEBEL, LESLIE L. LAWA Docket No. 76. Con- 
sent order — Sanction 


SINGLETON, Ray. AWA Docket No. 81. Answer — 
failure to file — Primary enclosures —con- 
struction of — Regulations and standards — 
failure to comply with — Sanction 


Sparks, Bos. AWA Docket No. 65. Consent order 
— Sanction 


SRUEKERJUERGEN, JAMES J. and Jutia V. LAWA 
Docket No. 43, Regulations and standards — 
failure to comply with — Primary enclosures 
— construction of — Sanction 


UNIVERSITY OF MAINE. LAWA Docket No. 87. Con- 
sent order 


WILLIAMS, HANK. LAWA Docket No. 70. Supple- 
mental order terminating suspension 


FEDERAL MEAT INSPECTION ACT 


Apex Meat Co., INc. FMIA Docket No. 6; R. Pro- 
VISION Co., INc. FMIA Docket No. 5. Consent 
order 
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CUYAMACA MEAT CoMPANY. FMIA Docket No. 27. 
Consent OVGer, —.POVIBIONB GE. <6. -cicicccneinesescsntacsiectocencesensacias 
DELTA MEAT PACKING Co. FMIA Docket No. 14. 
Consent order 


FEDERAL MEAT PACKING Co., INc. FMIA Docket 
No, 19. Consent order 













GELDIN MEAT COMPANY. 
Consent order 





FMIA Docket No. 10. 


GEM PACKING CoMPANY. FMIA Docket No. 28. 
Consent order 











GLOBE PACKING COMPANY. FMIA Docket No. 11. 
Consent order LSS BA pens nod ee 600 





GOLD-PAk MEAT COMPANY, INC. FMIA Docket No. 
17. Consent order 


GoLtp RING Meat Packing Co. FMIA Docket No. 
16. Consent order 


GREAT WESTERN PACKING COMPANY. FMIA Docket 
No. 22. Consent order 





HIGHLAND MEAT COMPANY, 
No. 7. Consent order 





Inc. FMIA Docket 
StL ae eT 787 






Kansas City Megat Co., INc, FMIA Docket No. 
20. Consent order 









.. 744 






KARCHAKIAN and COHEN, INC. (n/k/a CENTURY 

PACKING COMPANY, INc.). FMIA Docket No. 
9. Stipulation and consent order _.........................22...--.-- 
Kinc MEAT CoMPANY, INc. FMIA Docket No. 21. 
RSOREGIE “GEOR so secvececcecsnntinneneooarnes a eS 
Lory MEAT COMPANY, INc, FMIA Docket No. 24. 
ROUEN Or MR a at ee cer eee a le aes 
O K PAcKING Co., INc., The. FMIA Docket No. 18. 
Consent order 


Fe 
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SALEM Packine Co., INc. FMIA Docket No. 15. 
Consent order — with provisions 


SANTA ANA PACKING Co. FMIA Docket No. 4. 
Consent order ips oe slams 751 


Serv-U Meat Packing COMPANY. FMIA Docket 
No. 18, Consent order ect ict ih reat 643 


SHAmMrRocK MeEats, INc. FMIA Docket No. 122. 
Consent order 


Wright Meat Packing Company. FMIA Docket 
No. 28. Consent order — provisions of — Sanc- 
tion — held in abeyance as Provided 


GRAIN STANDARDS ACT 


AGRICULTURE DECISIONS 


CHRISTENSEN, WILLIAM F, and WILLIAM F. CHRIs- 
TENSEN GRAIN INSPECTION. GSL Docket No. 
16. Consent order — Sanction 


DESTREHAND BOARD OF TRADE. GSL Docket No, 13. 
Dismissal of complaint 


HORSE PROTECTION ACT 


BoLLiInG, T. D., Jk. HPA Docket No. 41. Dismissal 
— failure to prove Section 5(a) violation . 


CARTER, LEE. HPA Docket No. 35. Ownership — 
actual — Mitigating circumstances — failure 
to prove — Evidence — expert testimony — 
Soring — cruel and inhumane treatment of 
animal — Sanction 


F, W. KIBLER MILLING Co., INc. HPA Docket No. 
47. Consent order — Sanction 


Huw, J. E. and Joun G. SmitH. HPA Docket Nos. 
51 and 52. Consent order 
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HoLuowaAy, Peccy. HPA Docket No. 30. Answer — 
failure to file in accordance with Rules of 
Practice — admission of facts — Soring and 
exhibiting sored horse — Sanction 


Kakassy, A. J. HPA Docket No. 46. Soring — 
constituting cruel and inhumane treatment 
— Showing and exhibiting sored horse — 
Sanction 


McConneELL, JIMMy. HPA Docket No. 37. Con- 
sent order 


fosLEY, RONALD. HPA Docket No. 57. Answer — 
failure to file — Soring — constituting cruel 
and inhumane treatment of animal — Show- 
ing and exhibiting sored horse — Sanction 


OPPENHEIMER, C. M. “Mose”. HPA Docket No. 48. 
Showing and exhibiting sored horse — partici- 
pation in subject to civil penalty — Sanction 


PARNELL, FRANK. HPA Docket No. 39. Consent 
order 


SMITH, JOHN. HPA Docket No. 29. Consent order 
— Sanction 


SULLIVANS, Rick. HPA Docket No. 19. Order of 
dismissal 


THOMAS, LARRY DALE, HPA Docket No. 58. Answer 
— failure to file — admission of facts — Sor- 
ing — constituting cruel and inhumane treat- 
ment of animal — Sanction 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 


A. ARENA & Sons, INc. P&S Docket No. 5477. Con- 
sent order 


ADAMS, BILLY T. P&S Docket No. 5349. Consent 
order — Sanction 
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Apams, Bitty T. P&S Docket No. 5349. Supple- 
mental order terminating suspension 


ADAMS, CHARLES W. and ELIZABETH J. v. WILLIAM 
A, SONNER, d/b/a BURLINGTON LIVESTOCK 
CoMMISSION Co. P&S Docket No, 5217. Dam- 
ages — failure to prove — Dismissal 


Atvey, Rosert J. v. WAYNE CROWL. P&S Docket 
No. 5277. Cattle purchases — guarantee of 
payment for — Guarantee — failure to honor 
— Reparation awarded 


AMARAL, JESSE, Sr. P&S Docket No. 4823; Tony 
G. Brazit. P&S Docket No. 4824. Access to 
scales — failure to provide — Accounts and 
records — incomplete or incorrect — Com- 
petition — restriction of — Wilfull, flagrant 
and repeated violations — failure to pay when 
due — Selling agencies — financing operations 
of — Unfair practices — entering into agree- 
ment to restrict competition and to control 
prices — Sanctions __..... esis BRIS neat AE CRA pe nis 871 


ANDERSON, EUGENE R. v. CHARLES YOUNT, d/b/a 
TENNESSEE LAND AND CATTLE COMPANY. P&S 
Docket No. 5143. Agency — failure to prove — 
Burden of proof — failure to sustain — Com- 
mission — erroneously charged — Overcharge 
— based on incorrect weight — Reparation 
awarded 


ANDERSON, RAYMOND, JR., and AvurorA, d/b/a 
ANDERSON LIVESTOCK COMMISSION COMPANY, 
CHINO, CAL. P&S Docket No. 4989. Dismissal 
on motion of complainant 


ANDRADE, RAuL. P&S Docket No. 5398. Consent 
order 


ARENA DRESSED BEEF Co, P&S Docket No. 5431. 
Answer — failure to file — Bonding require- 
ments — failure to comply with 
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Packers and Stockyards Act, 1921—Cont, 
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AvILA, EpWARD and Tony. P&S Docket No. 5420. 
Consent order bey cect leaes 


BADER, HerBERT. P&S Docket No. 5491. Consent 
order 


Baper, Herpert. P&S Docket No. 5491. Supple- 
mental order terminating suspension Mh oianeee 








BALL, F. D. a/k/a Don BALL. P&A Docket No. 


5194, Answer — failure to file — admission of 
facts — Bonding requirements — failure to 


comply with 






BANDY, WARREN E. P&S Docket No. 5374. Consent 
order — Sanction 


BEECHLEY, JAMES. P&S Docket No. 5472. Consent 
order — Sanction 


BICKLEY’s WHOLESALE MEATS, INc. P&S Docket 
No, 5473. Consent order 


BLIss, ERNEST, d/b/a BLISS CATTLE Co. P&S Docket 
No. 5499. Consent order 


Bospo, Rickry. P&S Docket No. 5317. Order ter- 
minating suspension 


Boutcao, MANUEL. P&S Docket No. 54238. Consent 
order 


BoRMAN, WALTER D. P&S Docket No. 3992. Supple- 
mental order terminating suspension 









BRANDENBURG, V. H. “Bub”. P&S Docket No. 5495. 
Consent order — Sanction 





BRECKENRIDGE AUCTION & SALES Co., a corporation, 
and WARREN LYTLE, an individual. P&S Docket 
No. 5114. Accounts and records — incomplete 
or incorrect — Evidence — evaluation of — 
Record keeping order — issuance of — Custo- 
dial account for shippers proceeds — misuse 
of and failure to maintain in conformity with 
regulations — Purchaser — failure to disclose 
full and correct identity of — Sanctions 








Pac 
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Agriculture Decisions—Cont. 


BRECKENRIDGE AUCTION & SALES Co., a corporation, 
and WARREN LYTLE, an individual. P&S Docket 
No. 5114. Termination of suspension — sup- 
plemental order 


BREEDLOVE, TOMMY E., d/b/a GEORGIA LIVESTOCK 
Market. P&S Docket No. 5352. Modification 
of consent order to permit registration 


BREEDLOVE, TOMMy E. P&S Docket No. 5352. Con- 
sent order Sanction 


BROWN, JIMMIE A. P&S Docket No. 5474. Consent 
order Sanction 


Bry4n, Mitton. P&S Docket No. 5367. Accounts 
and records — incomplete or incorrect — 
Checks or drafts — insufficient funds — In- 
solvency — current liabilities exceeding cur- 
rent assets Market agency — operating 
while insolvent — Failure to pay promptly 
and in full — Sanction 


Burrus, C. D. and DonaLp L. TROUTMAN, d/b/a 
BURRUS AND TROUTMAN LIVESTOCK HAULING. 
P&S Docket No. 5131. Accounts and records 
— incomplete or incorrect — False and incor- 
rect weights — selling and collecting on the 
basis of —- Purchase weights — padding of — 
— Sales invoices — showing false and incor- 
rect weights Seaies — backbalancing of — 
Seale tickets — issuance of based on false 
weights — Sanction 


Burrus, C. D. and DoNALp L. TROUTMAN, d/b/a 
BURRUS AND TROUTMAN LIVESTOCK HAULING. 
P&S Docket No. 5181. Stay order — pending 
judicial review 


BurRTON, DoNALD and Guy K. Morse d/b/a PIPE 
RANCH COMPANY v. RUSSELL CARVER and 
HENRY THOMPSON, d/b/a THOMPSON LIVE- 
stock, INc. P&S Docket No. 5148. Order on 
reconsideration 
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Packers and Stockyards Act, 1921 —Cont. 
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BurTON, DonaLp and Guy K. Morse d/b/a PIPE 
RANCH COMPANY v. RUSSELL CARVER and 
HENRY THOMPSON LIvEesTocK, INc. P&S 
Docket No. 5148. Revocation of acceptance — 
timely — No further obligation with respect 
to rightfully rejected animals — Dismissal 


Buster & CoMPANY, et al. P&S Docket No. 4981. 
Order of dismissal 


Buster & COMPANY, et al. P&S Docket No. 4931. 
Amendment to Order of Dismissal 


C & R CATTLE Co., INC. and CHARLES H. Ross. 
P&S Docket No. 5443, Consent order 


CALIFORNIA LIVESTOCK MARKETING ASSOCIATION. 
P&S Docket No, 5468. Consent order 


CAROLAN, JACK M. P&S Docket No. 5393. Checks 
or drafts — insufficient funds — Failure to 
pay when due — Accounts and records — in- 
complete or incorrect — Sanction 


CARPENTER, D. B., d/b/a C & G CATTLE COMPANY 1. 
MARTIN, BLOMQUIST & LEE COMMISSION COM- 
PANY. P&S Docket No. 5025. Dismissal — with 
consent of complainant 


CASTELLAW, GERALD, and THOMAS E. HARPER. P&S 
Docket No, 5484. Consent order 


CATTLE SALES, INC. P&S Docket No. 5418. Answer 
— failure to file — admission of facts — 
Bonding requirements — failure to comply 
with — Sanction 


CATTLE SALES, INC. P&S Docket No. 5418. Ter- 
mination of suspension — supplemental order 


CEDAR VALLEY LIVESTOCK EXCHANGE INC. and 
HARLAN Kruse. P&S Docket No. 5453. Con- 
sent order 
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CENTRAL ARKANSAS AUCTION SALE, INC. P&S 
Docket No. 5249; MAsor LEwIs, d/b/a MAJOR 
LEWIs LIVESTOCK AUCTION SALES. P&S Docket 
No. 5250; BiILt~ Rice AND LoIs Rice, d/b/a 
CLEBURNE CoUNTY LIVESTOCK AUCTION SALE. 
P&S Docket No. 5251; Travis McGEE, d/b/a 
ATKINS LIVESTOCK AUCTION. P&S Docket No. 
5252. Respondents’ proposed rates and charges 
— unjust, unreasonable, and discriminatory — 
Complainant’s proposed schedule of rates and 
charges adoption of 


COLLINSVILLE LIVESTOCK EXCHANGE, INC. P&S 
Docket No. 5320. Bonding requirements — 
failure to comply with Sanction 


CONTINENTAL CATTLE Co. P&S Docket No. 5216. 
Consent order — Sanction 


CorRDELE Livestock Co. and Frep Kicut. P&S 
Docket No. 5099. Stay order pending outcome 
of judicial review 


CoRDELLE LIVESTOCK Co. and FREp KIGHT. P&S 
Docket No, 5099. Accountings — based on 
false and incorrect weights — Accounts and 
records — incomplete or incorrect — False 
and incorrect weights — paying sellers on 
the basis of — Receipts — handwritten in lieu 
of printed scale tickets for purpose of false 
entries — Scales — backbalancing of — Scale 
tickets — failure to issue in conformity with 
regulations — Sanction 


Corona Livestock AUCTION, INC. P&S Docket 
No. 5030. Order remanding case for further 
proceedings 


CoronA Livestock AvucTION, INc. P&S Docket 
No. 5030. Order overruling respondent’s ob- 
jections to Remand Order 


Corona Livestock Auction, INc., P&S Docket 
No. 5030. Market agency and dealer — sales 
of slaughter cattle — Selling system — not 
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open and competitive, in violation of Sections 
304, 8307 and 312(a) of the Act and the regula- 
tions thereunder 


Corona Livestock AUCTION, INC. P&S Docket 
No. 5030, Stay order — pending outcome of 
judicial review 


COWAN, JERRY v. JUNIOR HERBOLD, d/b/a HERBOLD 
Livestock AUCTION. P&S Docket No. 5235. 
Dismissal — with consent of complainant 


DAVIS, JEROME C. P&S Docket No. 5422. Answer — 
drafts — insufficient funds — Failure to pay 
promptly and in full 


DAVIS, JEROME C. P&S Docket No. 5422. Answer — 
failure to file — admission of facts — Bonding 
requirements — failure to comply with 


DARLING, HOWARD, d/b/a DARLING’s LOCKER PLANT. 
P&S Docket No, 5434, Consent order 


DEJONG PACKING COMPANY, et al. P&S Docket No. 
No. 5087. Order denying respondent Hygrade’s 
petition to rehear, receive additional evidence 
and to stay the order 


DEJONG PACKING COMPANY, et al. P&S Docket No. 
5087. Slaughter cattle — sales conditions of — 
Unfair practices — failure to pay — group 
boycott — Unlawful conspiracy — entering 
into, and furtherance of — Information — 
furnishing to competitive buyers 


Direct LIvEsTocK BUYERS, INc. P&S Docket No. 
5368, Consent order — Sanction - 


DonLEY County FEEDLOoT, INc. P&S Docket No. 
5063. Answer — failure to file — admission 
of facts — Checks or drafts — insufficient 
funds — Net proceeds — failure to pay 
when due 
















CUMULATIVE LIST OF DECISIONS REPORTED 


Packers and Stockyards Act, 1921 —Cont. 


Page 
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DRAKE, ALAN. P&S Docket No. 5182. Consent 
order — Sanction 
1285 
DRAKE, W. DEAN. P&S Docket No. 5384. Consent 
order — Sanction 


DROSSELMEYER, LEE, P&S Docket No. 5391. An- 
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swer — failure to file Bonding requirements 
— failure to comply with Sanction Soke alin tien 
DROSSELMEYER, LEE, P&S Docket No. 5391, Sup- 
- 395 plemental order terminating suspension ............-..---.---.------- 
DUNCAN, Everett B. P&S Docket No. 5446. Con- 
sent order — Sanction 
. 891 
EASTERN Dressep Pork, INc. P&S Docket No. 
5347. Consent order 
1810 Empire LIVESTOCK MARKETING COOPERATIVE, INC. 
and AMTEC COOPERATIVE, INC. P&S Docket No. 
5466. Consent order Sanction 
.. 991 
Evans Meat CoMPANY. P&S Docket No, 
Se Ee ae eee ae ee eee 
FENNER, E. D. (SPECK). P&S Docket No. 
1319 Consent order — Sanction 
Four Square MARKETS, INC. v. Direct LIVESTOCK ; 
Buyers, INc. P&S Docket No. 5379. Order of 
RIAA n ah eet ec coer aa i 3 en a 
GALLATIN LIVESTOCK AUCTION, INC. P&S Docket 
81 WROr CS Fc COONIOTIE EIN oa oae voc cece seo ccencssce ess sc ce cee wececens 
sat GENTRY LivesTocK, INc. P&S Docket No, 5519. 





Consent order Sanction 








Gites LOWERY STOCKYARDS, INC. d/b/a LUFKIN 
LivEsTocK EXCHANGE. P&S Docket No. 5343. 
Bonding requirements — failure to comply 
with — Sanction 
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GRANT, DouGLAs B. P&S Docket No. 5345. Answer 
— failure to file — admission of facts — 
Bonding requirements — failure to comply 
with — Sanction 


Grant, DoucLAs. P&S Docket No. 5345. Termina- 
tion of suspension 


GREAT WESTERN MEAT CoMPANY. P&S Docket No. 
5475. Consent order 


Grote Meat Company, P&S Docket No. 5488. 
Consent order 


GUINTA, FRANK. P&S Docket No. 5346. Consent 
order 


GUSTAFSON, RoGER C. P&S Docket No. 5386. Con- 
sent order — Sanction 


HALSELL, Don. P&S Docket No. 5507. Consent 
order 


Hampton, Lewis. P&S Docket No. 5369. Bonding 
requirements — failure to comply with — 
Checks or drafts — insufficient funds — Fail- 
ure to pay promptly and in full 


Harris, JOEL. P&S Docket No. 5498, Consent 
order — Sanction 


HENDRICKS, GREG. P&S Docket No. 5394. Answer 
— failure to file — admission of facts — 
Bonding requirements — failure to comply 
with — Failure to pay when due 


HoutMEs, JAMES Ray. P&S Docket No. 5378..Con- 
sent order 


HoMe BAse AUCTION MARKET, INC. P&S Docket 
No. 5351. Consent order 


HORMAN MEAT COMPANY. P&S Docket No. 5377. 
Answer — failure to file — Checks or drafts 
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— insufficient funds — failure to pay when 
due — Insolvency — current liabilities exceed- 
ing current assets — Trust funds — failure 
to hold in trust 


HotH, JOHN E. P&S Docket No. 5258. Bonding re- 
quirements — failure to comply with — 
Sanction 


HouGuH, WILLIs. P&S Docket No. 5318. Answer — 
failure to file — admission of facts Checks 
of drafts — insufficient funds — Failure to 
pay when due — Wilfull, flagrant and re- 
peated violations 


HUuDSON, JOHN, JR. P&S Docket No. 2550. Termin- 
ation of suspension — supplemental order 


HUuLINGS, PALMER G. P&S Docket No. 5424. Con- 
sent order : 


Huron DreESSED Beer, INc. P&S Docket No. 
5482. Consent order 


IvEYy, Hurty R. P&S Docket No. 5387. Consent 
order 


J. & L. Cattte Company, INc. P&S Docket No. 
5405. Consent order — Sanction 


J&L CATTLE CoMPANY, INC. P&S Docket No. 5405. 
Termination of suspension — supplemental 
order 


JAMES ALAN & Sons. P&S Docket No. 5147. Con- 
sent order 


JACKSON, KENNETH W. P&S Docket No. 5409. Con- 
sent order — Sanction 


JACKSON, NEIL W. P&S Docket No. 3971. Ter- 
mination of suspension supplemental order 
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JENKINS, LAVERNE. P&S Docket No. 5389, Con- 
sent order 


JENNINGS TATE COMMISSION BARN, INC. P&S 
Docket No. 5283. Custodial account for ship- 
pers proceeds — deficiencies in — failure to 
maintain and to use in conformity with regu- 
lations — Insolvency — current liabilities ex- 
ceeding current assets — Sanction 


JENSEN, R. E. P&S Docket No. 5404. Consent order 
— Sanction 


JONES, JAMES W. and REx MEADOR. P&S Docket 
No. 5502. Consent order — Sanction 


KATH, ELMER A, and WILMA E. KATH. P&S Docket 
No, 5356. Accounts and records — incomplete 
or incorrect — Custodial account — deficien- 
cies in, and misuse of — Improper practices 
— employing separately registered dealer — 
permitting employees to purchase consigned 
livestock for their own accounts — payment 
of commissions instead of salary — Sale 
weights — falsification of — Scale tickets — 
issuance of not in conformity with the regu- 
lations — Sanction 


KirKSEY, RICHARD E. and BONNIE F. KIRKSEY v. 
CALVIN D. WILKERSON and WAYNE ENGLE- 
DOW COMMISSION COMPANY. P&S Docket No. 
5077. Order on reconsideration 


KUHLMAN, VERN. P&S Docket No. 5448. Consent 
order 


LERHKAMP, WILLIAM, d/b/a LERHKAMP LIVESTOCK. 
P&S Docket No. 5831. Consent order — 
Sanction 


LIvesTtocK MARKETERS, INC., and PAULK AND BAT- 
TEN LIVESTOCK COMPANY, INC. P&S Docket No. 
5141. Order vacating stay order 



































CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 
age 


Agriculture Decisions—Cont. 






LIVESTOCK MARKETERS, INC., and PAULK AND BAT- 
TEN LIVESTOCK COMPANY, INC. P&S Docket No. 
5141. Stay order — pending judicial review i 
in the Supreme Court 


316 


LIVINGSTON, CLAUDE J. P&S Docket No. 5375. Con- 
sent order — Sanction 


863 LivE OAK LIvEsTocK AUCTION, INc. P&S Docket 


No. 5401. Consent order 


1001 





LorETZ, Eric. P&S Docket No. 5145. Accounts of 
sale — incomplete or incorrect —- Buying com- 
mission — unauthorized assessment of — 
Fraudulent mark-up of purchase prices — 
Consigned livestock — improper purchases of 
— reselling at higher prices and failing to 
remit increased prices to consignors — Pur- 

chaser — actual — concealment of — Sanction } 


1937 





LOUISVILLE BEEF Processors, INC. and AMON 
SticE. P&S Docket No, 5508. Consent order 


LUNDT, CATO, JR. and JAY LUNDT. P&S Docket No. 
5445. Consent order — Sanction 


1707 
LYLES, BILL. P&S Docket No. 5383. Consent order 


M & R PacKiInc COMPANY. P&S Docket No. 5433. 
Consent order 


. 202 


McDoWELL CATTLE COMPANY, INC. P&S Docket 
No. 5322. Consent order 


1162 


McQuary, JAMES C, P&S Docket No, 5470. Con- 
sent order 


Mauck, KENT. P&S Docket No. 5419. Consent order 






Mauck, Kent. P&S Docket No. 5419. Order strik- 
ing Decision and Order Upon Admission of 


1875 Facts by Reason of Default 
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MAXWELL, LELAND and HARLAND MAXWELL, d/b/a 
EvuporA LIVESTOCK AUCTION. 
5334. Consent order .. 


Metro MrEAT PACKING, INC. P&S Docket No. 5008. 
Checks or drafts — insufficient funds — Fail- 
ure to pay when due 


Meyer, Roy, d/b/a Roy MeryYEr AND Sons. P&S 
Docket No. 3337, Termination of suspension 
— supplemental order 


Mip-STAtTEes LIVESTOCK, INC. a CORPORATION, DALE 
E. VAN Wyk and GorDON REISINGER, Indi- 
viduals. P&S Docket No. 4906. Checks or drafts 
— issuance of insufficient funds checks — fail- 
ure to honor drafts — Failure to pay promptly 
and in full — flagrant and repeated violations 
— Sanction against corporate successor to re- 
spondent corporation, and against Respondent 
Van Wyk 


Jurisdiction — absence of as to respondent 
Gordon Reisinger 


Mip-STATES LIVESTOCK, INC. a CORPORATION, DALE 
E. VAN Wyk and GORDON REISINGER, Indi- 
viduals. P&S Docket No. 4906. Stay order — 
pending outcome of court appeal 


MIDWEST LIVESTOCK COMPANY, INC., and LEO 
Liston, JR. P&S Docket No. 5872, Consent 
order -—— Sanction 


MIKE CHIAPETTI PACKING COMPANY, INC. P&S 
Docket No. 5340. Consent order 


MILLER ABBATOIR Co. P&S Docket No. 5819. Live- 
stock for slaughter — failure to pay for 


MINCH’S WHOLESALE MEATS, INC., RoBERT MINCH, 
and MESSINA MEAT Propucts, INc. P&S 
Docket No. 5221. Dismissal of Minch’s Whole- 
sale Meats, Inc. as a party to proceeding 
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MINCH’s WHOLESALE MEAtTSs, INC., RoBeRT MINCH, 
AND MESSINA MEAT Propucts, INc. P&S 
Docket No. 5221, Dismissal as to Robert Minch ......................-. 394 


MISTER Pork, INC., RONALD W. Farrow, M. & R. 
LIVESTOCK Co., INc. THEODORE C. MCANINCH, 
JR., JAMES REED, FARROW AND COMPANY, INC. 
and ALLAN S, FArrow. P&S Docket No. 5169. 
Consent order of Mister Pork, Inc., and Ron- 
ald W, Farrow 


MIsTER Pork, INC., et al. P&S Docket No. 5169. 
Consent order — M. & R. Livestock Co., Inc. 
Theodore C. McAninch, and James R. Reed 


MisTER Pork, et al. P&S Docket No. 5169. Con- 
sent order 


Moore, C. H. and SYDNEY Moore, d/b/a C, H. 
Moore & SON v. COLUMBUS JUNCTION LIVE- 
STOCK MARKETS, INC. P&S Docket No. 5175. 
Dismissal — settlement between parties 


Moore, Harris L. P&S Docket No. 5467. Consent 
order — Sanction 


Moore, DENNIS E. P&S Docket No. 5415. Consent 
order — Sanction 


MoorE, WILLIAM C. and BILLY SUTTON, d/b/a 
SUWANEE VALLEY LIVESTOCK MARKET. P&S 
Docket No. 5305, False and incorrect weights 
— assessing and collecting on the basis of — 
Seales — failure to operate in accordance with 
the regulations — Scale tickets — failure to 
issue in conformity with the regulations — 
Sanction 


Moore, WILLIAM C. and BILLY SutTToN, d/b/a 
SUWANEE VALLEY LIVESTOCK MARKET. P&S 
Docket No, 5305. Modification of order 


NASER, JAMES D. P&S Docket No. 5437. Consent 
order 
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NATIONAL BEEF PACKING COMPANY. P&S Docket 
No. 4958. Commercial bribery — unfair trade 
practice — Actual purchaser — failure to dis- 
close -—- Gifts — money payments to induce 
purchases — Brokerage commission payment 
of absent brokerage services — Sales invoices 
— incomplete or incorrect 


NEWFIELD MEAT PACKERS and JOSEPH VILLARY. 
P&S Docket No. 5335, Checks or drafts — 
insufficient funds — Failure to pay promptly 
and in full mats Ee nt 365 


NIGG, VINCENT A, P&S Docket No. 5382. Answer — 
failure to file — admission of facts — Checks 
or drafts — insufficient funds — Sanction . 


NIKOLAOU, STEVE. P&S Docket No. 5876. Accounts 
and records — incomplete or incorrect — 
Checks or drafts — insufficient funds — 
Failure to pay when due — Answer — Failure 
to file — admission of facts 


NOFZINGER, KEITH, AND WILLIAM E. OBERLING. 
P&S Docket No. 5126. Consent order — 
Sanction 


NORTH GEORGIA FARMERS LIVESTOCK MARKET, INC. 
P&S Docket No. 5328. Consent order 


Norrep, O. B. P&S Docket No. 5364. Consent order 
— Sanction 


Opom, PHILLIP and Jim Roperts. P&S Docket No. 
5863. Bonding requirements — failure to com- 
ply with 


OpoM, PHILLIP and JIM Roserts. P&S Docket ‘No. 
5363, Bonding requirements — failure to com- 
ply with — Answer — failure to file — ad- 
mission of facts 


OLESEN, BerL. P&S Docket No. 5338. Checks or 
drafts — insufficient funds — Failure to pay 
when due — Sanction 





CUMULATIVE LIST OF DECISIONS REPORTED 


Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


PACKERLAND PACKING COMPANY, INC. v. O & S 
CATTLE COMPANY. P&S Docket No. 5112, Pur- 
chase price — basis of — Burden of proof — 
failure to sustain — Dismissal 


PAIGE PACKING COMPANY, INC. P&S Docket No. 
5471. Dismissal — on motion of complainant 


PEELER, HArry S. and ALBERT H, Brett. P&S 
Docket No. 5350, Consent order — Sanction 


PENN PACKING COMPANY. P&S Docket No. 5228. 
Purchase prices — failure to pay when due — 
in violation of the Act 
Unfair practices contention — failure to prove 
— Reasonable cause — termination of pur- 
chases based upon — Adverse effect on mar- 
ket — failure to prove 


PETERSEN, JOHN K. P&S Docket No. 5454. Con- 
sent order — Sanction 


PIKE CountTy LIVESTOCK MARKET, INC. and CHAR- 
LEs H. Day. P&S Docket No. 5461. Consent 
order — Sanction 


PROCESSING UNLIMITED, INC., d/b/a STILWELL 
PACKING COMPANY, and HARLEY D, BuRROWS. 
P&S Docket No. 5406. Answer — failure to 
file — admission of facts — Agreed purchase 
prices — failure to pay promptly and in full 
— Contract specifications — failure to com- 
ply with 


PROCESSING UNLIMITED, INC., d/b/a STILWELL 
PACKING COMPANY, and HARLEY D, BurRROWS. 
P&S Docket No. 5406. Answer — failure to 
file — Agreed purchase prices — failure to 
pay in full — Procurement contract for 
slaughter cattle — failure to fully comply 
with terms of 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. 
UNITED STOCKYARDS CORPORATION, d/b/a St. 
JOsEPH STOSK YARDS, and KIERAN PFEIFER 
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and JOHN EARLEYWINE, d/b/a JOHN CLAY 
CoMMIssIon Co. P&S Docket No. 5108. Con- 
signments — solicitation of in violation of the 
Act — Stockyard services — failure to impose 
just and reasonable practices in the furnishing 
of — Damages — basis for — Reparation 
awarded 












Ray, WILLIE JAmMEs. P&S Docket No. 5340. Ac- 







counts and records — incomplete or incorrect 
— Checks or drafts — insufficient funds — 
Purchase prices — failure to pay promptly 





and in full — Sanction 







REAMON, EMERSON W. P&S Docket No. 5388. Con- 
Sent ‘Order eee ere a ce eee «erence nce 









Rep River Livestock AUucTION, INc. P&S Docket 
No. 5312, Accountings — false and incorrect 
— Accounts and records — incomplete or in- 
correct — False and incorrect weights — as- 
sessing and collecting on the basis of — Scale 
tickets — false and incorrect — Sanction —.............2.............. 















Rep River Livestock AUucTION, INc. P&S Docket 
No. 5312. Stay order — pending outcome of 
judicial review 








Rep River Livestock Auction, INc. P&S Docket 
No. 53812. Order vacating stay order 






REDIESS, J. BERNARD, SR. and Joyce ReEpless. P&S 
Docket No. 5882. Consent order 






REDIESS, J. BERNARD, SR. and Joyce Repiess. P&S 
Docket No. 5382. Consent order 










RIECHERS, WILLIAM R. v. FRANK J. FARRAR, P&S 
Docket No. 5219. Delivered cattle — illness and 
death of — Restitution — demand for — 

Agency — failure to prove — Dismissal 










ROBBINS, JAMES. P&S Docket No. 4593. Termina- 
tion of suspension, in supplemental order 









Pac 
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Roserts, SAM A. P&S Docket No. 5501. Consent 
order — Sanction BAe oe eae 


Ror, JoHN M. P&S Docket No. 5417. Consent order 
— Sanction .... Bi Sea rae ces tiene aes 


834 
RoE’s CONSIGNMENT SALES, INc. P&S Docket No. 


5416. Consent order — Sanction ..........................222---2...2-cscssees. 


Rocers, W. A. P&S Docket No. 5300. Dismissal 
mam QF IMOCION GF GORMDIRINGNG __...8.- 582222222: -ccccccceccsenndececssetecnosccten 


60 





RoLiInG, Opis and ARTHUR ROLING, d/b/a BAR 2R 
CaTTLE Co. v. Mitco SPECIALTY FEED, INC. 

P&S Docket No. 5198. Dismissal — by consent 

of complainant i sspraies A eS bs 


RosE, LYNN W., KENT WHIPPLE and GEORGE D. 
PuTNAM. P&S Docket No. 5227. Consent order 






Rose, LYNN W., KENT WHIPPLE and GEORGE D. 
PutNAM. P&S Docket No. 5227. Consent order 
— Sanction — Lynn W. Rose .............--.--..--..---.-cceeessenccsnccnnceeees 


980 






ROSENTHAL, SAMUEL M., and Individual, and GREAT 
State PAcKING Co., INc. f£/d/b/a CENTRAL 
MEAT COMPANY, INC, a CORPORATION. P&S 
Docket No. 5171. Checks or drafts — insuffi- 
cient funds — Failure to pay when due — 

Bankruptcy petition — violations committed 

prior to and subsequent to ._.................................---.-:. ; 


1049 


1875 


.. 322 






S & A Livestock, INc. P&S Docket No. 5408. Bond 
requirements — failure to comply with — vio- 


1111 lation of Section 312(a) 





SCHULENBERG LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 5341. Consent order 





.. 856 SCHWED, S. P&S Docket No. 5442. Consent order 


SEABOARD STOCKYARD, INc. P&S Docket No. 5459. 


.. 396 Consent order — Sanction 
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SecHRIsTtT SALES COMPANY, INC, P&S Docket No. 
5242. Custodial account for shippers proceeds 
— deficiencies in — failure to maintain in con- 
formity with regulations — Sanction 


SEELKE, WILLIAM. P&S Docket No. 5399. Answer — 
failure to file —- Checks or drafts — insuffi- 
cient funds — Net proceeds — failure to pay 
when due and in full — Custodial account for 
shippers proceeds — failure to maintain and 
to use in conformity with regulations — 
Sanction 


SHENK, Epwarp L. P&S Docket No. 5421. Consent 
order 


SMITHFIELD LIVESTOCK AUCTION MARKET, INCOR- 
PORATED. P&S Docket No. 5289. Accounts and 
records — incomplete or incorrect — Custodial 
account for shippers proceeds — deficiencies 
in misuse of — Improper practices — employ- 
ment of registered dealer and permitting 
owner-officials and employees to purchase con- 
signed livestock for their own speculative pur- 
poses — Sanction 


SMITHFIELD LIVESTOCK MARKET, INC. P&S Docket 
No. 5289. Termination of suspension — sup- 
plemental order 


Snow Rocer. P&S Docket No. 5260, Answer — 
failure to file — admission of facts — Bond- 
ing requirements — failure to comply with — 
Checks or drafts — insufficient funds — 
failure to pay when due 


SNYDER, WILLIAM, d/b/a SNYDER WHOLESALE 
BEEF. P&S Docket No. 5469. Consent order 


SOUTHEASTERN CATTLE Co. v. RALPH POWELL and 
R. L, TATE, d/b/a RANCHERS & FARMERS LIVE- 
stocK, Lubbock, TX; RALPH POWELL and 
LARRY WOOTEN, d/b/a M & W CarTTLE Co., 
Lovington, NM. F&S Docket No. 5113. Order 
of dismissal 
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SOUTHERN Livestock, INc. P&S Docket No. 5411. 
Consent order — Sanction 


SPENCER LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 5326. Consent order — Sanction 


SPENCER LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 5326. Termination of suspension — 
in supplemental order 


STANDARD BEEF, INC., a corporation, PHYLLIS PAL- 
MER, and GERALD CARNAGHI, individuals. P&S 
Docket No. 5403. Consent order 


SWANN, LAMAR and Mary Jo SWANN. P&S Docket 
No. 5496, Consent order — Sanction 


T. M. LAnptIs, INc. P&S Docket No. 5435. Consent 
order 


TEDLOCK CATTLE Co., INC., a CORPORATION, ROBERT 
E. TepLock and GRANT L. ANDAHL, Individ- 
uals. P&S Docket No. 5060. Sanction against 
Tedlock Cattle Co., Ine. 


THIEDE, THOMAS. P&S Docket No. 5497. Consent 
order — Sanction 


THIEDE, THOMAS. P&S Docket No. 5497. Supple- 
mental order terminating suspension 


THOMPSON, RUSSELL M, and ARLO L. THOMPSON 
MONTGOMERY & SONS, INC. and UNITED STOCK- 
YARDS CORPORATION, d/b/a UNION STOCKYARDS 
CoMPANY OF Farco. P&S Docket No. 5310. 
Dismissal — with consent of complainant 


THorRP, GENE AND GARY DAHLBy. P&S Docket No. 
5197. Exjress agreement — for delayed pay- 
ment established — Dismissal of complaint 


TOWNSEND, GEORGE, Mrs. J. A. TOWNSEND, and 
MADISON StTockyarps, INc. P&S Docket No. 
4858, Order vacating Stay Order - 
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TurvVEY, INC. P&S Docket No. 54386. Consent order 


Utica VEAL Co., INc. P&S Docket No. 5439. Con- 
sent order 


UNITED LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 5842. Consent order 


VALENTINE LivEsTOCK AUCTION Co. P&S Docket 
No. 5361. Bonding requirements — failure to 
comply with — Custodial account for shippers 
proceeds deficiencies in — Net proceeds — 
failure to remit — misuse of — Sanction 


VAN WYK, WAYNE. P&S Docket No. 5309. Consent 
order 


VERSCHOOR, WILLIAM E., JR. v. DOYLE SANDERS. 
P&S Docket No. 5200. Cointract — failure to 
prove breach of — Damages — failure to 
prove — Dismissal of complaint 
Check for amount believed owed — negotiation 
of and payment on constituting accord and 
satisfaction — Dismissal of counterclaim 


W. H. Hopces AND CoMPANY, INc. P&S Docket No. 
5202. Accounts and records — incomplete, 
false, or incorrect — Improper practices — 
purchasing livestock from consignments for 
own speculative account and issuing incorrect 
or incomplete sales invoices — False and in- 
correct weights — addition of arbitrary pounds 
to purchase weights — selling on the basis of 
— Scale tickets — false, incomplete or incor- 
rect — Fiduciary obligation — breach of — 
Sanction 


WAITE, RALPH. P&S Docket No. 5889. Consent 
order — Sanction 


WALKER, ANNA AND CHARLES WALKER, P&S 
Docket No. 4983. Consent order — Sanction 


WEAVER, LEROY. P&S Docket No. 5390. Consent 
order — Sanction 
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WEAVER, Leroy. P&S Docket No. 5390. Termina- 
tion of suspension — supplemental order 


WEAVER, DAvip, Jr. P&S Docket No. 5329. Con- 
sent order Sanction 


WEDEL, ARTHUR J. P&S Docket No. 5274. Consent 
order — Sanction 


WEIKERT, ROBERT W. P&S Docket No, 5407. Con- 
sent order 


WHEATHEART, INC. P&S Docket No. 5321. Checks 
or drafts — insufficient funds — Net proceeds 
— failure to pay when due 


WHITEHALL PACKING COMPANY, INc. P&S Docket 
No. 5426. Consent order 


WILEs, DAvip Eric. P&S Docket No. 5412. Answer 
—failure to file — admission of facts — Bond- 
ing requirements — failure to comply with 
— Checks or drafts — insufficient funds — 
Failure to pay when due 


WINN, Susan. P&S Docket No. 5381. Consent 
order — Sanction 


Witt Home RANCH v. DELMER E. STONEBURNER 
and REGINA STONEBURNER, d/b/a DEL STONE- 
BURNER LIVESTOCK AUCTION, P&S Docket No. 
5226. Acceptance — revocation of justified — 
Consignment sale — just and proper — net 
proceeds — reparation awarded for 


Wyatt, WyYLEY. P&S Docket No. 5354. Bonding re- 
quirements — failure to comply with — 
Sanction 


Wyatt, Wytrey. P&S Docket No. 5354. Termina- 
tion of suspension, in suppemlental order 


WyYnJA, JOE. P&S Docket No. 5527. Consent order 
— Sanction 
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A. J. CAMP, INc. PACA Docket No. 2-4278. Answer 
— failure to file — Failure to pay promptly 
and in full — wilfull, flagrant and repeated 
violations — Sanction 


A. J. SALES COMPANY v. THE HAAS BROTHERS 
CoMPpANY. PACA Docket No. 2-4754. Default 


ABATTI PRODUCE, INC. v. W. CHAS. HETTMULLER 
Co., Inc. PACA Docket No. 2-4684. Default ........................... 


ACE BROKERAGE COMPANY, INC. v. CUSTOM PACK- 
ING, LtpD. PACA Docket No. 2-4291. Original 
invoice price — failure to pay in full — Dete- 
rioration claims — failure to submit evidence 
in support of — Setoff claims — untimely 
filed — Reparation awarded 


ACTION PRODUCE v. DONATO PRopUCE, INC. PACA 
Docket No. 2-4637. Default 


ADAMS BROTHERS PRODUCE CO. v. CAROLINE J. 
PEEPLES, d/b/a PEEPLES PRODUCE Co. and/or 
WILLIAM PEEPLES, d/b/a TOMATO KING. PACA 
Docket No. 2-4309. Failure to pay — in viola- 
tion of Section 2 of the Act — Answer — fail- 
ure to file — Reparation against Caroline J. 
Peeples apn iety 
Dismissal against 


AG-WEsT v. CHINOOK MARKETING COMPANY. PACA 
Docket No. 2-4721. Default 


ALBERT, GERALD J., INC. v. ANTHONY SALVO, d/b/a 
SALVO’s GOLDEN Foops. PACA Docket No. 
2-3978. Burden of proof — failure to sustain 
— Contract — failure to prove breach of — 
Evidence — insufficiency of — Reparation 
awarded 


ALBERT, GERALD J., INC. v. ANTHONY SALVO, d/b/a 
SALVO’s GOLDEN Foops. PACA Docket No. 
2-3978. Stay order — pending issuance of 
further order 


Order on reconsideration 
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AL HARRISON COMPANY DISTRIBUTORS v. DAN BAN- 
OvicH. PACA Docket No. 2-4482. Dismissal — 
settlement between parties 


ALFRED LAGRANGE, INC. v. THE GILBERT BROKERAGE 
Company. PACA Docket No. 2-4136. Default . 


ALFRED LAGRANGE, INC. v. THE GILBERT BROKERAGE 
Co. and/or LOMBARDO FRuIT & PropUCE Co. 


PACA Docket No. 2-4097. Default (Gilbert) 02220. 259 
Dismissal (Lombardo) — on request of Com- 
I aS ee eS ae a res OPE ae renn ss cso aii naanv sib oween eae 





APACHE TOMATO Co., INC. v. MICHAEL SPARNO. 
PACA Docket No. 2-4553. Default 





ALLSTATE Foop & Propuce, INc. PACA Docket No. 
2-4502. Flagrant and repeated violations — 
failure to pay promptly and in full—Sanction 


ASHLEY, ARTHUR, et al. v. Cyr BROTHERS MEAT 
PackING, INc. PACA Docket Nos. 2-3788, 
2-3789, 2-8792, 2-3798, 2-3873, 2-3874, 2-3887, 
2-3888, 2-3889, 2-4068. Contracts — provisions 
of — declaration of intent to alter — waiver 
of section IX 










Repudiation of contracts — constituting rejec- 
tion without reasonable cause — Recovery — 
entitlement to e ' 


Nondelivery — justification of 











Contract terms — original failure to adhere 
to — Damages —measure of — Reparation 
awarded 





ASSOCIATED PoTATO GROWERS, INC. v. CLEMONS 
WHOLESALE PropuceE. PACA Docket No. 2-45-8. 
Default 


ASSOCIATED POTATO GROWERS, INC. v. V. R. REED 
Propuce. PACA Docket No. 2-44738. Default 
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ATLANTIC COUNTY SALES COMPANY, INC. v. ALL- 
STATE Foop & Propucg, INc. PACA Docket 
No. 2-4494 


AYER FARMS v. Cyr BROTHERS MEAT PACKING, INC. 
PACA Docket No. 2-4190. Dismissal — settle- 
ment between parties 


B&L Propuce, INC. v. HARRY BECKER PRODUCE Co. 
PACA Docket No. 2-4285. F. o. b. transaction 
— Suitable shipping condition warranty — 
failure to prove breach of — Transportation 
service and conditions — abnormal Consign- 
ment agreement — failure to establish —Con- 
tract price — failure to pay in full — Repara- 
tion awarded 


B & L Propucr, INc. v. JACK FISHMAN, et al. 
PACA Docket No. 2-4234, F. 0. b, transaction 
— suitable shipping condition — Burden of 
proof — failure to sustain — Suitable ship- 
ping condition — failure to prove breach of 
warranty of — Reparation awarded 


B. T. Crone Propucre, Inc. PACA Docket No. 
2-4277. Consignment sales — net proceeds of 
— failure to account truly and correctly for 
— Accounts of sale — failure to prepare and 
to issue — Net proceeds — failure to remit — 
Flagrant and repeated violations — Publica- 
tion of facts 


BALcoOM & Mog, INc. v. HAL MERDLER PRODUCE, 
Inc. PACA Docket No. 2-4715. Default 


BALTIMORE TOMATO Co., INC. v. C. & T. PRODUCE 
Co., Inc. PACA Docket No. 2-4648. Default 


BANNWORTH, INC. v. WM. R. Foster SALES Co. 
PACA Docket No. 2-4825. Default 


BEE & BEE PRODUCE v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 22-4679. Default 


BEDLINGTON, GORDON v. MARVIN E. Berry, d/b/a 
MARVIN BERRY COMPANY. PACA Docket No. 
2-4499. Dismissal — settlement between parties 
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BELL City BRANDS, LTD. v. BIANCHI & SONS PACK- 
ING Co. PACA Docket No. 2-4817. Dismissal — 
settlement between parties 


BEN GATZ COMPANY v, THE CONNECTICUT CELERY 
CoMPANY. PACA Docket No. 2-4282. Account- 
ing — failure to make — Good delivery — 
made as to grapes — failure to make as to 
cantaloupes — Contract — failure to prove 
breach of — Contract prices — deductions 
from unauthorized and unjustified — Damages 
— failure to submit proof of — Reparation 
awarded . ee ue got igs att ot 


BENSON, HERBERT D., JR., d/b/a BENSON PRODUCE 
COMPANY v. SAM C. SCOLA, d/b/a SCOLA’s Pro- 
DUCE, a/t/a TROPICAL FRUIT COMPANY. PACA 
Docket No. 2-4801. Default : ....1899 


BERWICK VEGETABLE COOPERATIVE v. MARKET 
BASKET, INc. PACA Docket No. 2-3901. Sales 
contract — amendment of — Disposition — 
absence of evidence as to — Delivered contract 
price — failure to pay in full — Reparation 
awarded a ae Getta Ae 


Best PAK PoTATo Co., INC, v. HAL MERDLER PRO- 
DUCE, INc. PACA Docket No. 2-4671. Default 1245 


BETTERAVIA FARMS v. V. R. REED PropucE. PACA 
Docket No. 2-4612. Default ; 1059 


Bic D BrokeraAce Co., INc. PACA Docket No. 
2-4179. Broker — invoicing and collecting from 
buyers and failing to remit funds due to sel- 
lers — Flagrant and repeated violations — 
Answer — failure to file— Publication of facts cece 


BLASE, A. R, v. KEEGAN, INc. PACA Docket No. 
2-3749. Contract — absence of — Acceptance 
— liability for fair market value — Portion 
of sales proceeds — proper retention of — 
Dismissal ; 709 


Amounts not recoverable by respondent . 709 
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BLUE ANCHOR, INC. v. A. M. GILARDI & Sons, INC. 
PACA Docket No. 2-4805. Default 


BLUE GoosE GROWERS, INC. v. WILLIAM BroADUS, 
d/b/a BroaDus’ PrRoDUCE COMPANY, PACA 
Docket No, 2-4484, Default 


BLUE GOOSE GROWERS, INC. v. CAMILLE PREST, 
d/b/a C & M Propuce, PACA Docket No. 
2-4510, Default 


BLUE KEY GROWERS, INC. v. RAYMOND W. S'TAGNER, 
d/b/a R. W. StTAGNER. PACA Docket No. 
2-4775. Default 


BONAFEDE, PETER J., d/b/a BONAFEDE & SONS v. 
TOLAND’S MARKET, INC. PACA Docket No. 
2-4670. Default 


Boston TOMATO Co., INC. v. THEODORE C. GREENE, 
d/b/a GREENE’Ss FRUIT & ProDUCE. PACA 
Docket No. 2-4591. Default 


Brapy, Tom A., d/b/a BrADy FARMS v. BEN B. 
ScHwartz & Sons, INc. PACA Docket No. 
2-39738. Contract terms — acceptance final — 
warranty of suitable shipping condition not ap- 
plicable — Contract —failure to prove breach 
of — Damages — failure to show — Contract 
price — failure to pay — Reparation awarded 


BRENDA, ALBERT W. v. JAMES L. KASINGER, d/b/a 
CONSOLIDATED PACKING COMPANY, PACA 
Docket No. 2-4818. Default 


BREWSTER HEIGHTS PACKING, INC. v. MIRABELLI 
Fruit SALES. PACA Docket No. 2-4713. 
Default 


BREWSTER HEIGHTS PACKING, INC. v, DONATO PRO- 
DUCE, INC. and MIRABELLI FruIT SALES. PACA 
Docket No. 2-4723. Default 
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BRISTOW, MARILYN, d/b/a GENE’s PropucE, PACA 
Docket No. 2-4394, Dismissal — on request 
of complainants 


Bup ANTLE, INC. v. ROGERS PRODUCE, INC. PACA 
Docket No. 2-4590. Default 


BUSHMAN’S, INC. v. THE HAAS BRoTHERS COMPANY, 
PACA Docket No. 2-4717. Default 


BUSHMAN GROWERS SALES, INC, v. LETSINGER PRO- 
DUCE, INc. PACA Docket No. 2-4475. Default 


BUSHMAN GROWERS SALE, INC. v. CAP’N DANIEL’S 
Foops, Inc. PACA Docket No. 2-4551. Default 


BUSHMAN, H. R. & SON Corp. v. FRANK AND LOEDA 
BLAcK. PACA Docket No. 2-4477. Default 


& C FarMs v. DAVID CAMPBELL, t/a DAvip PRO- 
DUCE, a/t/a WINFALL Farms. PACA Docket 
No. 2-4632. Default 


. D. Beaccs Co., Inc. v. ROMAR FARM PRODUCERS, 
Inc. PACA Docket No. 2-4462. Default 


M. BROWN PRODUCE COMPANY v. ROGERS PRO- 
pUCE, INc. PACA Docket No, 2-4600. Default 


& V VEGETABLE FARMS v. JONES VALLEY PRO- 
DUCE Co., INc. PACA Docket No. 2-4820. 
Default 1902 


L. FAIN Co., INc. v. HuGH Younc. PACA 
Docket No. 2-4095. Dismissal — death of 
respondent 


CAB PRODUCE Co, v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 2-4705. Default 


CALAVO GROWERS OF CALIFORNIA v. TROPICAL PRO- 
DUCE, INc. PACA Docket No. 2-4804. Default 
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CALIFORNIA SPICE & VEGETABLE PRODUCTS, INC. v. 
S & M Foops. PACA Docket No. 2-4790. 
Default 


CAL-TOM COMPANY v. CERRUTO Bros. Corp. PACA 
Docket No, 2-4516. Default 


CARL JOSEPH MAGGio, INC. v. MENDENHALL DIstT. 
Co., Inc. PACA Docket No. 2-4566. Default 


CASCADIAN Fruit SHIPPERS, INC. v. W. CHAS. 
HEITMULLER Co., INc. PACA Docket No. 
2-4728. Default 


Castro & Son, INc, v. SALVATORE J. MANNINO, 
d/b/a P & M Propuce Co. PACA Docket No. 


2-4739. Admission of liability 


CATANZARO, SAM LEO, d/b/a SAM CATANZARO CO. 
PACA Docket No. 2-3444. Supplemental order 
— Removal of Stay 
Order denying request to backdate removal 
of stay 


CAVALIER GULLING WILSON Co., THE v. L & M 
Foop SERVICES, Inc. PACA Docket No. 2-4348. 
Payment on account — untimely and incom- 
plete — Reparation for balance due 


CHARLES WETEGROVE Co., INC. v. SUPERIOR MEALS. 
PACA Docket No, 2-4753. Default 


CENTRAL FARMS v. JOSLYN Fruit Co. PACA Docket 
No. 2-4802. Default 


CENTRAL VALLEY CITRUS & PACKING Co. v. DONALD 
W. BALMAN, d/b/a DON BALMAN CITRUS CoO. 
PACA Docket No. 2-4486. Default 


CERTIFIED GROCERS OF ILLINOIS, INC. v. NEWMAN 
ENTERPRISES, INC., et al. PACA Docket No. 
2-4416. Dismissal — settlement between parties 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont, 


Agriculture Decisions—Cont. 


CHEROKEE PRODUCE, INC. and JAcK L. HUEY and 
L. D. Woop, JR., t/a CHEROKEE PRODUCE, INC. 
PACA Docket No. 2-4849. Failure to pay 
promptly and in full — wilfull, flagrant and 
repeated violations — Sanction 


CLEVELAND VEGETABLE MARKET Co, PACA Docket 
No. 2-4422. Flagrant and repeated violations 
— failure to pay promptly and in full 


COACHELLA-IMPERIAL DISTRIBUTORS v. ST. LOUIS 
BANANA & TOMATO Co., INC., and/or THE GIL- 
BERT BROKERAGE Co. PACA Docket No. 2-4026. 
Agent — risk of lack of authority in — Con- 
tract — absence of — Acceptance — liability 
for reasonable market value — Reasonable 
market value — failure to pay — Reparation 
awarded 


COLORADO POTATO GROWERS EXCHANGE v. FoopD 
SERVICES, INc. PACA Docket No. 2-4585. Dis- 
missal — settlement between parties 


CoLUMBIA RIVER ORCHARDS FOUNDATION, INC. v. 
DoNATO PRODUCE, INC. PACA Docket No. 
2-4689. Default 


COMMUNITY-SUFFOLK, INC. v. FARMERS PRODUCE & 
SALES OUTLET, INc. PACA Docket No, 2-4528. 
Default 


CONSUMERS PACKING Co. v. HAROLD WEBER & SON, 
Inc. PACA Docket No. 2-4513. Default 


CooPperR, EDWARD Z. v. SALMAN PropuUcCE. PACA 
Docket No. 2-4178. Contract —- existence of — 
Contract price — failure to pay in full — 
reparation awarded 


Coroco, INc. PACA Docket No. 2-4878. Answer — 
failure to file — Purchase and sale contracts 
— changed to consignments by broker without 
authority to do so — Net proceeds — collect- 
ing and failing to remit — Purchase prices — 
failure to pay — Publication of facts 
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CoRRIN ProDUCE SALES, INC. v. BRANDT FARMS, 
Inc. PACA Docket No. 2-4576. Dismissal — on 
request of complainant 


CowBoys PropUCE COMPANY, INC. v. BENJAMIN 
Pruitt, JR. PACA Docket No. 2-4558. Default 


CUSUMANO Bros. Co., INC. v. SIMEX INTERNA- 
TIONAL Foops, Inc. PACA Docket No. 2-4786. 
Default 


Cy-Lou FArMs PropucE DIVISION v. NATALIE A. 
PACILEO, d/b/a ERIE COUNTY FARMS OUTDOOR 
MARKET. PACA Docket No. 2-4556. Default 


D’Amico, A. & Sons, INc. v. Rivas & Sons Com- 
PANY, INC., and/or PRIAMO TAVERA. PACA 
Docket No. 2-4310. F. o, b. transaction — 
pumpkins for export — Purchaser — actual 
Dumping — at destination due to condition — 
Evidence of deterioration — too late after 
acceptance to relieve purchaser of liability for 
contract price — Reparation awarded 


Stay order — pending issuance of further 
order 


D’Arrico Bros. Co. OF CALIFORNIA v. TOMMY 
THOMPSON PropUCE. PACA Docket No. 
2-3890. F.O.B. transaction — suitable shipping 
condition warranty — not applicable — Con- 
tract terms — freight charges to be paid by 
the purchaser — Resale — proceeds applied to 
freight charges by trucker — Reparation 
awarded 


D’ArrRIGO Bros. Co. OF CALIFORNIA v. OWEN PRO- 
pucE, Inc., PACA Docket No. 2-8938. F.O.B. 
transaction — Contract terms — freight 
charges to be paid by purchaser — Rejection 
— without reasonable cause — Damages — 
measure of — Resale — proceeds of applied 
to freight charges by trucker — Transporta- 
tion service and conditions — abnormal — 
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Warranty of suitable shipping condition not 
applicable — Reparation awarded 


DE Bruyn ProDUCE Co. v. FRANKLIN PRODUCE Co. 
PACA Docket No. 2-4040. Delivered sale — 
net proceeds of — Broker — authority of — 
Inquiry — failure to make as to broker’s 
authority — Payment to broker — not con- 
stituting payment to seller — Reparation 
awarded 


Bruyn Propuce v. MONTEL Foops, INCORPOR- 
ATED. PACA Docket No. 2-4617. Default 


BruyN PropUCE COMPANY v. ARROW PACKING 
Co. PACA Docket No, 2-3962. Contract — for 
ungraded onions — Contract price — failure 
to pay in full — Reparation awarded 


Dr G1Io1A, AMATORE v. JAMES M. MESSINA AND Co. 
PACA Docket No. 2-3464. Contract — breach 
of — Damages — measure to — Reparation 
awarded 


D. J. Forry Co., Inc. v. R. A. STRAND Co., INC. 
PACA Docket No, 2-4572. Default 


DAVILA, BENNY, d/b/a VALLEY WIDE PRODUCE. 
PACA Docket No, 2-4420. Prior violations — 
failure to pay when due and in full — oper- 
ating as dealer without being licensed as such 
— Application for license denied 


DAVE WALSH Co., INC. v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4703. Default 


DISMUKE, J. NORMAN, d/b/a N & R MELON SALES 
vy. ALLEN T. VISCONTI, d/b/a ANTHONY VIs- 
CONTI AND Son. PACA Docket No, 2-4371. 
Contract terms — failure to pay in accord- 
ance with — Reparation awarded 


DIXIE TOMATO AND PACKING, INC. v. MONTEL CON- 
VENIENT Foops INc., now t/a MONTEL Foops, 
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INCORPORATED. PACA Docket No. 
Default 


D1ixon ToM-A-ToE COMPANIES, INC. v. SPARR 
WHOLESALE Produce, INc. PACA Docket No. 
2-4485. Default 


DONNA JEAN PACKING, INC. v. THE AUSTER COM- 
PANY, INC. PACA Docket No, 2-4596. Default 
Stay order — pending issuance of further 
order 


Douctas, S. E. v. Donato Propuce, INc. PACA 
Docket No. 2-4669. Default 


EASTERN POTATO DEALERS ON MAINE, INC. v. COM- 
MODITY MARKETING Co. PACA Docket No. 
2-4451. Jurisdiction — established — Con- 
tract — rescission of — Burden of proof — 
sustained — Dismissal 


EKINS, SHIRL, d/b/a ExKINs HYBRID FRUIT OR- 
CHARDS v. STEVE FANELLI, d/b/a BAY SHORE 
ProDUCE and BAYSHORE PRODUCE Co., INC. 
PACA Docket No. 2-4733. Default 


ENGEBRETSON-GRUPE COMPANY v. LOMBARDO FRUIT 
& PRODUCE COMPANY and/or THE GILBERT 
BROKERAGE COMPANY. PACA Docket No. 
2-4205. Agency — absence of — Principals — 
actions by and for themselves — Repara- 
tion against Gilbert 


Dismissal against Lombardo 


EvANS PoTATo Co., INC., a/t/a EVANs POTATO 
FARMS, a/t/a VeEG-A-FrRuIT Express. PACA 
Docket No, 2-4519, Misrepresentation — Sanc- 
tion — consent 


FARM PAK Propucts, INC. v. FELIS R. A. DELL’EVA, 
JR. and ALEXANDER PERZO, d/b/a JAcK & AL 
WHOLESALE ProDUCE. PACA Docket No. 2- 
4661. Default 
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FAIRVIEW FARMS, INC. v. BABENDURE PRODUCE COM- 
PANY, INC., t/a SOUTHWESTERN POTATO PRE- 
Pak Co. PACA Docket No, 2-4810. Default 


Farco Potato Co., INc. v. JOEL BARRINGER, d/b/a 
BURLINGTON PropuUcE, PACA Docket No. 
2-4803. Default 


FELTMAN GROWERS, INC. v. HAL MERDLER PRODUCE, 
Inc. PACA Docket No. 2-4693, Default 


FERRERIA, VIRGINIA t/a FERRERIA WHOLESALE 
Fruit AND PropucEe Docket No. 2-4336. An- 
swer — failure to file — Failure to pay 
promptly and in full — flagrant and repeated 
violations — Sanction 


FLORANCE DISTRIBUTING Co., INC. v. W. CHAS. 
HEITMULLER Co., INc. Default 


FLORANCE DISTRIBUTING CO., INC. v. WALLACE 
Foops, Inc. PACA Docket No. 2-4776. Default _....... 


FLOYDADA PEPPER AND VEGETABLE Co., INC. v. 
DoNATO ProDUCE, INc. PACA Docket No. 
2-4796. Default _.. 


Foop Fair Stores, INc., t/a Fort FAIRFIELD Po- 
TATO Co. v. WAYNE County Propucsg, INC. 
PACA Docket No. 2-4496. Dismissal — 
without prejudice 


ForLizzi_ Bros., INc. v. THEODORE C. GREENE, 
d/b/a TED GREENE’sS Fruit & Propuce. PACA 
Docket No. 2-4488. Default 


FOWLER PACKING Co., INC. v. ASSOCIATED GROCERS 
CoMPANY OF St, Lours, Missouri, and THE 
GILBERT BROKERAGE Co. PACA Docket No. 
2- 4060. Agency authority — failure to sustain 
burden of proof as to — Broker — payment to 
does not absolve liability to seller — Broker’s 
memorandum of sale — express terms of — 
Reparation awarded 
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FRANK KENWORTHY COMPANY v. SAM C. SCOLA, 
d/b/ Scoua’s PropuUCcE, a/t/a TROPICAL FRUIT 
Co. PACA Docket No. 2-4773. Default 


FRANKS DISTRIBUTING, INC. v. W. CHAS. HETT- 
MULLER Co., INc. PACA Docket No. 2-4800. 
Default 





FRIMOEHR G M BH v. AMEUR INTERNATIONAL CorRP. 
PACA Docket No, 2-4518. Dismissal — settle- 
ment between parties 





FRUDDEN Propuce, INC. v. BERT L. MILLER d/b/a 
MILLER’s Propuce & Tomato Co. PACA 
Docket No. 2-4520. Default 

































FRUITCREST CORPORATION v. ARTHUR BREAUX, JR., 
d/b/a SUN VALLEY SALES Co. PACA Docket 
No. 2-4561. Default 


FRUITCREST CORPORATION v. ARTHUR BREAUX, JR., 
d/h/a PACA Docket No. 2-4561. Order deny- 
ing motion to reopen 





FruIts oF Four SEASONS, INC. v. HAROLD WEBER 
& Son, INc. PACA Docket No. 2-4559. Default 





Fry DISTRIBUTING Co., INC. v. REUBEN SHERMAN, 

d/b/a LORAIN COUNTY PRODUCE SERVICE. 
PACA Docket No. 2-4452. Dismissal — settle- 
ment between parties 





G. A. FUNDERBURK Co., INc. v. JOHN C. HARCHALK, 
d/b/a JOHNNY’s Propucr. PACA Docket No. 
2-4555. Default 





G & F Fruit DistriButors v. JOHN MOON PRODUCE 
CoMPANY. PACA Docket No. 2-4054. Purchase 
and sale contract — failure to establish — 

Consignment sales — net proceeds of remitted 

to seller — Dismissal 






G & S Propuce Co., INc. v. Sot SALINS, INc. PACA 
Docket No. 2-4308. Suitable shipping condition 


Peri 
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— breach of warranty of — Rejection with 
reasonable cause — Dismissal 


Counterclaim for inspection fees — disallow- 
ance of — Dismissal 


GARDEN STATTTE FARMS, INC. v. MICHAEL PINAPFEL 
PACA Docket No, 2-4145. Jurisdiction — es- 
tablished — Contract price — failure to pay 
— Reparation awarded 


GARDEN STATE FARMs, INC, v. TULIN PRODUCE CoO. 
PACA Docket No. 2-4823. Default 


GARIN COMPANY, The v. JONES VALLEY PRODUCE Co. 
PACA Docket No. 2-4819. Default 


GARIN Co., THE v. Tom LANGE CoMPANY, PACA 
Docket No. 2-3750. F.o.b. transaction — War- 
ranty of suitable shipping condition — failure 
to prove breach of — Transportation service 
and conditions — abnormal — Reparation 
awarded 


GARIN COMPANY, THE v. LA GRANDE FRUIT Co. 
PACA Docket No. 2-4554. Default 


GARIN COMPANY, THE v. DONATO PRODUCE, INC. 
PACA Docket No. 2-4627. Default 


GATEWAY POTATO CORPORATION v. HAL MERDLER 
PropucE, INc, PACA Docket No. 2-4666. De- 
fault 


GEM STATE SALEs, INc. v. HARRY WoLF, PACA 
Docket No. 2-3987. Consignment agreement — 
failure to prove — Express warranty — ab- 
sence of — Contract — failure to prove breach 
of — Reparation awarded 


Fees and expenses — award of to prevailing 
party 
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GEORGE DEPAOLI DISTRIBUTING CO. v. JONES VAL- 
LEY Propuce Co., INc. PACA Docket No. 
2-4774, Default 


GLENDALE PRODUCE COMPANY v. HEARN-KIRKWOOD, 
Inc. PACA Docket No. 2-4166. Credits or al- 
lowances — for overcharge on air freight — 
Setoff — failure to establish — Purchase 
prices — failure to pay in full — Repara- 
tion awarded 


Counterclaim — dismissal of 


Go, Pat F., d/b/a J & G Pre-PAK. PACA Docket 
No. 2-4366. Agreed purchase prices — failure 
to pay promptly and in full — Wilful, flagrant 
and repeated violations — Sanction 


GODFREY BorGArpTt & SONS, INC. v. CENTRAL PRIDE 
Pak INc. PACA Docket No. 2-4668, Default 


GOLDEN WEST WHOLESALE FRUIT DISTRIBUTORS, 
Inc. PACA Docket No. 2-4421. Applicant for 
license — flagrant and repeated violations by 
responsibly connected person — false and in- 
correct accountings and failure to remit net 
proceeds of consignment sales due shippers — 
Fitness of applicant — level of inquiry into — 
Section 4(d) — express language of — author- 
ity of the Secretary under — Application denied 


GOLDEN WEST WHOLESALE FRUIT DISTRIBUTORS, 
Inc. PACA Docket No. 2-4421. Denial of due 
process contentions — found to be without 
merit — Application for license denied 


GRAESER-PEPELIS Co. v. JOSEPH SCANDURRA, INC. 
PACA Docket No. 2-4603. Default 


GRAFF, EpcAr H., Jr. v, PATRICK W. NEscI, d/b/a 
NeEscr PropucE. PACA Docket No. 2-4785. 
Default 
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GRANADA MARKETING, INC. v. DONATO PRODUCE, 
Inc. PACA Docket No. 2-4690. Default 


GREEN ACRE FARMS v. ROMAR FARM PRODUCTS 
Inc. PACA Docket No, 2-4544. Default 


GRESSINGER & SONS v. COYNER & SON, INc. PACA 
Docket No. 2-4742. Default 


GRIFFIN-HOLDER COMPANY v. CAP’N DANIEL’S FOoD, 
Inc. PACA Docket No. 2-4568. Default 


GRIFFIN AND BRAND OF MCALLEN, INC. v. W. CHAS. 
HEITMULLER Co., INc, PACA Docket No. 
2-4747. Default 1612 


GRIZZARD BROTHERS v. RICHARDSON PRODUCE CO. 


PACA Docket No. 2-4843. Default 19038 


GROWER SALES, INC. OF WASHINGTON v. INDEPEND- 
ENT Potato Co. PACA Docket No. 2-3883. 
Contract — rescission of — Burden of proof 
— sustained — Dismissal 


Prevailing party award of fees and ex- 
penses 


GROWERS EXCHANGE, INC. v. NAVILIOS MIDWEST 
Fruits, INc. PACA Docket No. 2-4389. Default 


GUADALUPE CARROT PACKERS, t/a ROMAR CARROT 
CoMPANY v. BAYSHORE PRODUCE CoO., INC. 
PACA Docket No. 2-4614. Default 


H & L Propuce. PACA Docket No. 2-4478. Fla- 
grant and repeated violations — failure to pay 
promptly and in full — Sanction 


H AND H ORCHARDS v. DONATO PRODUCE, INC. 
PACA Docket No. 2-4756. Default 


H, SMITH PACKING CORPORATION v. NATIONAL 
FARMER’S ORGANIZATION, INC. PACA Docket 
No. 2-4517. Dismissal — settlement between 
parties 
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H. SmitH PACKING Corp. v. J. ALBERT OF FLORIDA, 
Inc. t/a SUPERIOR MEALS. PACA Docket No. 
2-4672. Default 


Hat MERDLER PRODUCE, INC. v.§ MOHAWK PRODUCE 
CoMPANY, INc. PACA Docket No. 2-4503, Ad- 
mission of liability ae 


HANSEN FruIT & CoLp STORAGE COMPANY v. R, A. 
StrAND Co., INc. PACA Docket No. 2-4777. 
Default 


HOLMES, BRUCE E., d/b/a HOLMES ProDUCE. PACA 
Docket No. 2-4284. Consent order 


HorwaAtH & Co., INc., d/b/a GONZALES PACKING 
Co, v. Bert L. MILLER, d/b/a MILLERS’ PRO- 
DUCE & TOMATO Co. PACA Docket No, 2-4514. 
Default 


Hosaka, HENRY and GEORGE HOSAKA, d/b/a 
HosAKA Bros. v. KOREA HOUSE TRADING CORP. 
PACA Docket No. 2-4756. Default 


Houston Propuce Dist. Co., INc. v. MONTEL CON- 
VENIENT Foops, INC. now t/a MONTEL Foops, 
INCORPORATED. PACA Docket No, 2-4719. 
Default 


Hupis Propuce Co, PACA Docket No. 2-4605. Con- 


sent order — Sanction 


HYBELS, BERT R., INC. v. TUCKER PRODUCE CoO. 
PACA Docket No. 2-3951. Contract — failure 
to provide breach of — Damages — failure to 
prove — Reparation awarded 


INTER HARVEST, INC, v. NAVILIOS MIDWEST Foops, 
Inc. PACA Docket No. 2-4888. Default 


INTER Harvest, INC. v. ROGERS PRODUCE, INC. 
PACA Docket No. 2-4599. Default 


Page 


...1246 


. 930 


...1618 


1448 


. 928 


1750 § 


1057 


Peris 





CUMULATIVE LIST OF DECISIONS REPORTED 2091 
Perishable Agricultural Commodities Act, 1930—Cont. 


Page Page 


Agriculture Decisions—Cont. 


INTER HARVEST, INC. v. DONATO PRoDucE, INC. 


PACA Docket No. 2-4639. Default 1061 
1246 
INTER HARVEST, INC. v. W. CHAS, HEITMULLER CO., 
Inc. PACA Docket No. 2-4685. Default ....1249 
INTER HARVEST, INC. v. KING BROKERAGE Co. PACA 
94 Docket No, 2-4483. Default a 
IRWIN, JOHN H., JR. v. WAYNE COUNTY PRODUCE, 
Inc. PACA Docket No, 2-4480. Default Bar 
1616 
J. A. Woop COMPANY v. DONATO PRODUCE, INC. 
PACA Docket No. 2-4638. Default 1:0 OG 
. 980 
J. A. Woop COMPANY v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4681, Default .....1248 
J-B DISTRIBUTING Co. v. W. CHAS. HEITMULLER 
. 413 Co., Inc. PACA Docket No. 2-4680. Default 1248 
J-B MARKETING, INC. v. CUSTOM PACKING, LTD. 
PACA Docket No. 2-4563. Default . . 724 
1618 
J-B DISTRIBUTING Co. v. WM. R. Foster SALES Co. 
PACA Docket No. 2-4837. Default ect at 
J. E. NELSON & Sons, INC. v. W. CHAS. HEITMUL- 
1448 LER Co., INc. PACA Docket No. 2-4682. 
Default 1248 
923 J. J. CROSETT1 Co. v. GENTIL Bros. Co. PACA 
¥ Docket No. 2-4078. Order on reconsideration 423 
J. R. BRoOKS AND SON, INC. v. W. CHAs. HEIT- 
MULLER Co., INc. PACA Docket No. 2-4706. 
Default : ....1258 
1750 ; 
J. R. NortToN COMPANY v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No, 2-4658. Default ssnqsuia- dade 
.. 126 
JACOBS, MALCOLM & Burtt v. AMERICAN & FAR 
EASTERN TRADING Co. PACA Docket No. 
1057 2-4597. Default . 1057 
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JACOBSON PRODUCE, INC. v. P & G TROPICAL PRO- 
pucgE, Inc. PACA Docket No. 2-4745. Default 


JACOBSON PRODUCE, INC. v. HAL MERDLER PRO- 
pucE, INc. PACA Docket No. 2-4771. Default 


JoE ByrpD PRODUCE v. WILLIAM R. Foster, d/b/a 
Wo. R. Foster SALES Co, PACA Docket No. 
2-4836. Default 


JOE PHILLIPS, INC. v. WAYNE COUNTY PRODUCE, 
Inc. PACA Docket No, 2-4542. Default 


JOE PHILLIPS, INC. v. Jo—E BELSON. PACA Docket 
No. 2-4665. Default 


JOEY ENDIVE, INC. v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 2-4760. Default 


JOHN LIVACICH PRODUCE, INC. a/t/a VISTA SALES 
v, GILBERTO R. SANTOS, d/b/a S & S PRODUCE. 
PACA Docket No. 2-4768. Default 


JOHN LIVACICH PRODUCE, INC., t/a VISTA SALES v. 
W. CHAs. HEITMULLER Co., INc. PACA 
Docket No. 2-4701. Default 


JOHN MANNING & COMPANY, INC, v. O. R. SHEF- 
FIELD. PACA Docket No. 2-4621. Default 


JOHN MANNING AND Co., INC. v. ProcAcc! BRoTH- 
ERS SALES Corp. PACA Docket NoN. 2-43872. 
Contract terms — straight f.o.b. — Good 
delivery standards — met at destination — 
Reparation for unpaid balance 


JOHN MANNING & Co., INc. v. Procaccr Bros. 
SALES Corp. PACA Docket No. 2-4372. Order 
on reconsideration 
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JOHNSON FARMS v. POLING CORPORATION, INC. 
PACA Docket No. 2-4471. Dismissal — settle- 
ment between parties 


JOSEPH H. BLoom Co, v. ALLSTATE Foop & PrRo- 
DUCE, INc. PACA Docket No. 2-4495. Default 


JOSEPH MERCURIO PRODUCE CorP. v. JFE BELSON. 
PACA Docket No. 2-4642. Default 


JOSEPH MERCURIO PRODUCE CORPORATION v. JOE 
BELSON. PACA Docket No. 2-4642. Stay order 
pending issuance of further order 


JOSEPH MERCURIO PRODUCE CORPORATION v. JOE 
BELSON. PACA Docket No. 2-4642. Vacation 
of stay order 


Jos. NOTARIANNI & COMPANY, INC. v. TULIN PRo- 
DUCE Co. PACA Docket No. 2-4772. Default 


JUNGLE KING, INC. v. KOREA HousSE TRADING CORP. 
PACA Docket No. 2-4747. Default 


KAPLAN’S FruIT & PRODUCE Co., INC. v. LONE STAR 
FRESH Fruit & VEGETABLE CoO, and/or KING 
BROKERAGE Co. PACA Docket No. 2-4325. Ac- 
ceptance — failure to give notice of rejection 
— Contract — failure to prove breach or modi- 
fication of — Evidence — absence of as to 
claimed condition of grapes — Contract price 
— failure to pay — Net proceeds — failure to 
remit — Reparation awarded 


KERN RIDGE GOWERS, INC. v. W. CAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4799. Default 


KoyAMA FARMS v. E. VEGA & SONS PRODUCE. 
PACA Docket No. 2-4593, Default 


L. S. TAUBE & Co. v. W. CHAs. HEITMULLER CO., 
Inc. PACA Docket No. 2-4708. Default 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. SPADA 
DISTRIBUTING Co., INc. PACA Docket No. 
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2-4030. Adjustments or allowances — found to 
include damages resulting from late delivery — 
Full price protection agreement — failure to 
prove — Adjusted invoice price — failure to 
pay in full — Reparation awarded 


LAMB Fruit Co., INC. v. ALLSTATE Foop & PRO- 
DUCE, INC. PACA Docket No. 2-4526. Default 


LeE Imports, INC. v. JEROME GROSSMAN, d/b/a 
JEROME BROKERAGE & Dist. Co. PACA Docket 
No. 2-4545. Default 


Let-Us-PAk v. JOSEPH SCANDURRA, INC, PACA 
Docket No. 2-4601. Default 


LEVATINO, ANTHONY J., INC., d/b/a A. LEVATINO 


Fruit & Propuce INc. PACA Docket No. 
2-4252. Failure to pay promptly and in full 
— wilfull, flagrant and repeated violations — 
Publication of facts 


LINDEMANN FARMS, INC. v. Foop FAIR STORES. 
PACA Docket No. 2-8686. Diversion — con- 
stituting acceptance — Resale — not prompt 
and proper — Suitable shipping condition — 
failure to prove breach of warranty of — 
Reparation awarded 


LINDEMANN FARMS, INC. v. Foop FAIR STORES. 
PACA Docket No, 2--3686. Stay order — pend- 
ing issuance of further order 


LINDEMANN FARMS, INC. v. Foop FAIR STORES. 
PACA Docket No, 2-3686. Order on recon- 
sideration 


LINDEMANN FARMS, INC. v. Foop FAIR STOREs. 
PACA Docket No. 2-3686. Order on recon- 
sideration 


LINWoop E. ANDERSON FARMS v. DAvip A. CAMP- 
BELL, t/a WINFALL FARMS. PACA Docket No. 
2-4699. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions— Cont. 


M. RotH & Sons, INc. v. ALLSTATE Foop & PRO- 
DUCE, INc. PACA Docket No. 2-4515. Default 


McCrum, JAY and DAvip v. WAYNE COUNTY PRO- 
DUCE, INc. PACA Docket No. 2-4512. Default 


M & H Propuce Co., Inc. PACA Docket No. 
2-2757. Order lifting stay order 


M. W. SANDERS ORCHARDS v. O. R. SHEFFIELD. 
] 


PACA Docket No, 2-4633. Default 
MAppox BROTHERS PRODUCE, INC. v. COOKEVILLE 
Propuce Co. PACA Docket No. 2-4812. Default 


MAGNOLIA Fruit & PRODUCE Co., INC. v. MONTEL 
CONVENIENT Foops INc. PACA Docket No. 
2-4663. Default 


MAINE BANANA CORPORATION. PACA Docket No. 
2-3567. Order lifting stay order 


MAINE Potato COUNCIL CLAIM SERVICE v. WAYNE 
County Propuce, INc, PACA Docket No. 
2-4489. Default 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE 
County Propuce, Inc. PACA Docket No. 
2-4490. Default 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE 
County Propuce, Inc. PACA Docket No. 
2-4541. Default 


MAINE PACKERS, INC. v. WAYNE COUNTY PRODUCE, 
Inc. PACA Docket No. 2-4527. Default 


MAINE Potato COUNCIL CLAIM SERVICE v. WAYNE 
County Propucr, INc. PACA Docket No. 
2-4511. Default 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE 
County Propuce, INc. PACA Docket No. 
2-4543, Default 
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MALAGA COOPERATIVE, INC. v. MICHAEL R, MIRA- 
BELLI, d/b/a MIRABELLI FRuIT SALES. PACA 
Docket No. 2-4854. Default 


MARKET PRE-PAK, INC. v. V. R. REED PRODUCE. 
PACA Docket No. 2-4613. Default 


MARTIN BROTHERS PRODUCE v. FRED A. Ross 
Potato & ONION CoMPANY. PACA Docket No. 
2-4453, Dismissal — settlement between parties 


MARTIN BROTHERS PRODUCE v. HAL MERDLER PRO- 
DUCE, INc. PACA Docket No. 2-4716. Default 


MARYLAND FRESH TOMATO Co., INC. v. GRAHAM & 
SmMitrH PropucE, formerly t/a TOWN & 
Country Propuce. PACA Docket No. 2-4744. 
Default 


Mazzik Farms SALES, INC. v, JOHN DIGEORGE. 
PACA Docket No. 2-4460. Default 


MEL FINERMAN COMPANY, INC. v. A. J. SALES 
CoMPANY. PACA Docket No. 2-4410. Careless 
conduct — shared responsibility for — Con- 
signment — not based upon inaccurate inspec- 
tion report — False information — absence of 
— Damages — failure to prove — Dismissal 


MENDELSON-ZELLER Co., INc. v. ROMAR FARM 
Propucts, Inc. PACA Docket No. 2-4461. 
Default 


MENDELSON-ZELLER Co., INC. v. ALLSTATE Foop & 
PropucE, INc. PACA Docket No. 2-4524. 
Default 


MENDELSON-ZELLER Co., INC, v. THE GREATER LOS 
ANGELES ExportING Co., INc. PACA Docket 
No. 2-4564. Default 


MENDELSON-ZELLER Co., INC. v. PYRAMID PRODUCE. 
PACA Docket No. 2-4124. Contract — failure 
to establish — Burden of proof — Failure to 
sustain — Dismissal 


MENDELSON-ZELLER Co., INC. v. W. W, ROGERS AND 
Son. PACA Docket No. 2-4885. Contract — 
modification of as to price — Condition for 
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modification — failure to establish knowledge 
of — Dismissal 


MENDELSON-ZELLER Co. v. WALLACE’ Foops, INc. 
PACA Docket No, 2-4714. Default 


MENDELSON-ZELLER Co., INC. v. JONES VALLEY 
Propuce Co., INc. PACA Docket No. 2-4787. 
Default 


MEYER, ROBERT LEROY, d/b/a MEYER TOMATOES v. 
Otis R. SHEFFIELD, d/b/a O. R. SHEFFIELD. 
PACA Docket No. 2-4537. Default 


MEYER TOMATOES v. MILLER’s Propuce & TOMATO 
Co. PACA Docket No. 2-4521. Default 


MEYER TOMATOES v. DONATO PropUCE, INc. PACA 
Docket No. 2-4587. Default 


MEYER TOMATOES v. MONROE TOMATO REPACKERS, 
Inc. PACA Docket No. 2-4582. Admission of 
liability 


MICHAEL KING CorP., t/a KING BROKERAGE CO. 
PACA Docket No. 2-4395. Broker — Collecting 
and failing to remit monies due to principals 
— Flagrant and repeated violations — Pub- 
lication of facts 


MICHIGAN REPACKING AND PRODUCE Co., INC. v. 
SUPERIOR BRAND PropuceE. PACA Docket No. 
2-4005. Dismissal — settlement between narties 


MICHIGAN ONION PRODUCERS COOPERATIVE, INC. v. 
THE HAAS BROTHERS COMPANY. PACA Docket 
No, 2-4755. Default 


M1D-TOWN PRODUCE TERMINAL, INC. PACA Docket 
No. 2-4375. Failure to pay promptly and in 
full — flagrant and repeated violations — 
Publication of facts 


MID-VALLEY PRODUCTS CorRP. v. SMELTZER ORCHARD 
Co. PACA Docket No. 2-4159. Damages — 
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failure to prove — Gross proceeds of alleged 
resale — failure to provide information as to 
— Dumping certificate — absence of — Re- 
paration awarded 


MILLER, GEORGE J. v. JAMES L. KASINGER, d/b/a 
CONSOLIDATED PACKING COMPANY, PACA 
Docket No. 2-4722. Default .. . 


MILLS DISTRIBUTING COMPANY v. W. CHAS. HEIT- 
MULLER Co., INC. PACA Docket No, 2-4759. 
Default 


Mitt PARKER Co., INC. v. CARL JOSEPH MAGGIO, 
Inc. PACA Docket No. 2-4718. Dismissal — 
settlement between parties 


Mo-Bo ENTERPRISES, INC, v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4726. Default 


MoJONNIER & SONS, INC. v. THE GREATER LOS 
ANGELES EXporTING Co., INc. PACA Docket 
No: 32-4568. DeTSONs. .....ciccecc. hn oer ee cai 721 


MOJONNIER AND SONS, INCORPORATED v. MIRSKI, 
RoGerRs AND DURKIN, INCORPORATED. PACA 
Docket No. 2-4228. Dismisal — settlement 
between parties 


Monc’s CONSOLIDATED PRODUCE INC. v. BLACK 
DIAMOND FruIt & PRODUCE COMPANY, INC. 
and/or KENNETH C. WHITE. PACA Docket No. 
2-4164. Order upon reconsideration 


MONC’s CONSOLIDATED PRODUCE, INC. v, ECONOMY 
ProDUCE COMPANY. PACA Docket No, 2-4311. 
Consignment agreement — attempt to rescind 
unjustified — premised upon presence of nor- 
mal temperatures in transit — Net proceeds 
of consignment sales — remittance of — 
Dismisal 


Counterclaim — for repacking charges and 
loss of profit — Repacking charges not con- 
tained in original accounting — Consignment 
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agreement valid — loss of profit therefore 
may not be allowed — Dismissal 


Monson Bros. Co. v. DoNATO Propuce, INc. PACA 
Docket No. 2-4626. Default 


MONTE VISTA POTATO GROWERS COOPERATIVE ASSO- 
CIATION, THE, v. CLAUDE A. SMITHEY, d/b/a 
ENTERPRISES. PACA Docket No. 2-4530. 
Default 


Mount ASSOCIATES, INC, v. W. CHAS, HEITMULLER 
Co., INc. PACA Docket No. 2-4704. Default 


MOUNTAIN ORCHARD COOPERATIVE, INC. v, BILLY 
ALLISON. PACA Docket No. 2-4691. Default 


MOUNTAIN ORCHARD COOPERATIVE, INC. v. HARRY 
HILLYARD, d/b/a JUNCTION PropucE. PACA 
Docket No, 2-4732. Default 


Murtr-RoBerts COMPANY, INC. v. W. CHAS. HEIT- 
MULLER Co., INc. PACA Docket No. 2-4659. 
Default 


MURANAKA FArM, INC. v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4730. Default 


NATHAN’s FAmous, INc. v. N. MERBERG & SON. 
PACA Docket No. 2-3497. Confirmation of 
agreement — failure to give written notice 
of objection to — Contract — confirmation of 
— Damages — measure of — Replacement 
purchases — cost of — Statute of frauds — 
inapplicability of — Reparation 


NEWBERN GROVES, INC. v. HERRINGS FARM CENTER. 
PACA Docket No. 2-4622. Dismissal — settle- 
ment between parties 


NEWMAN ENTERPRISES, INC. v, W. CHAS. HEITMUL- 
LER Co., INc. PACA Docket No. 2-4832. Default 
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NEWMILLER FARMS, INCORPORATED v. W. H. 
NICOLLS, Jk. PACA Docket No. 2-3996. Broker 
— payment to — failure of to remit net 
amount to principal — Burden of proof — 
sustained by complainant, unsustained by re- 
spondent — Reparation awarded 


Nicks DELIS Co., INC. v. BARBENDURE PRODUCE 
CoMPANY, INc. t/a SOUTHWESTERN POTATO 
PrE-Pak Co, PACA Docket No. 2-4809. Default 


NICKOLOFF ORCHARDS, INC. v. DONATO PRODUCE, 
Inc. PACA Docket No. 2-4762. Default 


NorTH AMERICAN FARMERS COOPERATIVE ASS’N. v. 
Donato Propucr, INc. PACA Docket No. 
2-4763. Default 


NORTHERN POTATO Co. v. HEARTLAND MARKETING 
Corp. PACA Docket No. 2-4438. Default 


OAKFIELD & ELBA GROWERS, INC, v. W. CHAS. 


HEITMULLER Co., INC. PACA Docket No. 
2-4686. Default 


OcEAN SPRAY CRANBERRIES, INC. v. THE HAAS 


BROTHERS COMPANY. PACA Docket No. 2-4667. 
Default 


OscooD, CHARLES B. v. Cyr BROTHERS PACKING, 
Inc. PACA Docket No. 2-38889, Stay order — 
pending issuance of further order 


OsGooD, CHARLES B. v, Cyr BROTHERS MEAT PACK- 
ING, INc. PACA Docket No. 2-3889. Order 
dismissing petition for reconsideration 


OXNARD FROZEN Foops COOPERATIVE v. MOFFAT 
Ltp., Inc. PACA Docket No. 2-4608. Dismis- 


sal — settlement between parties 


PaciFICc FARMS COMPANY v. WHOLESALE PRODUCE 
SuppLy, INc. PACA Docket No. 2-3955. F. o. b. 
transaction — suitable shipping condition — 
Transportation service and conditions — risk 
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of loss due to — Warranty of suitable ship- 
ping condition — not applicable — Rejection 
without reasonable cause — Damages — meas- 
ure of — Reparation awarded 


Pappas Propuce, Inc. PACA Docket No. 2-4146. 
Flagrant and repeated violations — failure to 
pay fully and promptly — Publication of facts 
— Application for license denied 


PARAMOUNT CITRUS ASSOCIATION, INC. v. W. CHAS. 
HEITMULLER Co., INc. PACA Docket No. 
2-4725. Default 


PARK RIVER PoTATo Co., INC. v. JOSEPH SCAN- 
DURRA, INC. PACA Docket No. 2-4634. Default 


PARKER, WILBUR SONNY v. RoBertT D. ZONA, d/b/a 
Bop’s FarM TO U Market. PACA Docket No. 
2-4575. Admission of liability 


PASQUINELLI, PETE v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No, 2-4702. Default 


Pau. LEVIN, INc. v. TULIN PropUCE Co. PACA 
Docket No. 2-4586. Default 


PAUL WELLING, INc. v. JACK KLEBAN and ABE 
KLEBAN, d/b/a E. KLEBAN AND SONS, and 
NATALIE A. PictLEo. PACA Docket No. 2-4696. 
Admission of liability . 


PEEPLES, CAROLYN J., d/b/a PEEPLES PRODUCE Co. 
PACA Docket No. 2-43835. Answer — failure 
to file — admission of facts — Purchase prices 
— failure to pay — Sanction 


PELLEGRINO, JOSEPH NICHOLAS & ANTHONY P. 
PELLEGRINO, d/b/a PELLEGRINO AND SON vw. 
ALLEN T. VISCONTI, d/b/a ANTHONY VISCONTI 
AND Son. PACA Docket No. 2-4779. Default 


PEREZ PACKING, INC. v. BAYSHORE PRODUCE CO., 
Inc. PACA Docket No. 2-4598. Default 
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PFEFFER, GLENN v. J. D. C. FARMS Corp. PACA 
Docket No, 2-4615. Default 


PHIL DATILLO AND COMPANY OF OHIO v, CENTRAL 
Onto Propuce Dist., Inc. PACA Docket No. 
2-4610. Dismisal — settlement between parties 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BU- 
REAU v. HAROLD WEBER & Son, INc. PACA 
Docket No. 2-46538. Default 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BU- 
REAU v. W. CHAS. HEITMULLER Co., INc. PACA 
Docket No. 2-4737. Default 


PHILADELPHIA PropUCE CREDIT & COLLECTION BU- 
REAU v. DONATO Propucrg, INc. PACA Docket 
No. 2-4797. Default 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BU- 
REAU v. JOSEPH FRANK SUDANO. PACA Docket 
No. 2-4853. Default 


POINTS WEST PRODUCE DISTRIBUTORS v. A. J. CAMP, 
Inc. and/or STAN Brown, d/b/a B. J. B. 
PACA Docket No. 2-4280. Agreed purchase 
prices — failure to pay — Reparation 
awarded for 


Broker’s guarantee of payment — failure to 
prove — Dismissal as to respondent Stan 
Brown 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. HAL 
MERDLER PRODUCE, INC. PACA Docket No. 
2-4752. Default 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. W. 
CuHaAs. HEITMULLER Co., INc. PACA Docket 
No. 2-4746. Default 


Process SUPPLY COMPANY, INC. v. BUCKEYE POTATO 
Cuip ComPpANy, INc, PACA Docket No. 2-4550. 
Dismissal — settlement between parties 
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PRODUCE BROKERS AND DIstTRIBUTORS, INC. v. MON- 
sour’s, Inc. PACA Docket No. 2-4084. Rejec- 
tion — without reasonable cause — Resale — 
prompt and proper — Damages — measure of 
for wrongful rejection — Reparation awarded 


PRODUCE SPECIALTIES, INC. v, Foop SERVICES, INC. 
PACA Docket No. 2-4835. Default 


PuRE GOLD, INC. v. KASHO, INC. PACA Docket No. 
2-4171. Dismissal — at request of parties 





PurRE GOLD, INc. v. W. CHAS. HEITMULLER CO., 
Inc. PACA Docket No. 2-4700. Default 


QUALITY PERISHABLES, INC. v. W. CHAS. HEIT- 
MULLER Co., INc. PACA Docket No. 2-4707. 
Default 


R & C Propucr, Inc. PACA Docket No. 2-4274. 
Consent order 





R. T. ENGLUND COMPANY v. DONATO PRODUCE, 
Inc. PACA Docket No, 2-4640. Default 








R. T. ENGLUND COMPANY v. JOS, NOTARIANNI & Co. 
and DAN GARCIA BROKERAGE, INC. PACA 
Docket No. 2-4134, Lettuce — condition de- 
fects — Core temperature — not accountable 
for condition defects —- Consignment decision 
not based upon failure to inform of core tem- 
perature — Burden of proof — failure to 

sustain — Dismissal 





RAHL, Epwarp G. & SONS v. ROMAR FARM PROD- 
ucts, Inc. PACA Docket No. 2-4474. Default 










RALPH SAMSEL COMPANY v. JONES VALLEY Prop- 
ucE Co., INc. PACA Docket No. 2-4788. 
Default 


Ray & MAscari, INc. v. DANNY L. WILCHER, t/a 
DANNY WILCHER’S PRODUCE and WILCHER’S 
Propuce. PACA Docket No. 2-4573. Default . 
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ReD River Livestock AUCTION, INc. P&S Docket 
No. 5812. Stay order — pending outcome of 
judicial review 


REDBANKS PACKING Co. v. DONATO PropUCcE, INC. 
PACA Docket No, 2-4654. Default 


Rick Fruir COMPANY v. BILLY ALLISON. PACA 
Docket No. 2-4692. Default 


Rios, JOSE G., d/b/a Rios Propuce. PACA Docket 
No. 2-4833. Failure to pay promptly and in 
full — wilfull, flagrant and repeated viola- 
tions — Sanction 


Rocky Propuce, INc. v. MICHAEL M. FRONTERA 
WHOLESALE Fruits & VEG. PACA Docket No. 
2-4822. Default 


Rog, JOHN M. P&S Docket No. 5417. Consent order 
— Sanction Pa a Tosi tail Nain eee 1041 


Ror’s CONSIGNMENT SALES, INC, P&S Docket No. 
5416. Consent order — Sanction 


Romar Farm Propucts, INc. PACA Docket No. 
2-4569. Answer — failure to file — Flagrant 
and repeated violations — failure to pay — 
Publication of facts 


RONALD JUSTICE TRUCKING & PRODUCE Co. v. MON- 
ROE TOMATO RE-PACKERS, INc. PACA Docket 
No. 2-4623. Default 


Roy Hetpinc & Sons v. J.D.C. Farms Corp. 
PACA Docket No. 2-4583. Default 


RoyaAL PAackinG Co. v. DONATO Propucr, INC. 
PACA Docket No. 2-4635. Default 


RYAN POTATO COMPANY v. J. ALBERT OF FLORIDA, 
Inc., d/b/a Superior Meats. PACA Docket 
No. 2-4855, Default 
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S&H PackIneG Co., INc. v. H. R. BUSHMAN & SONS, 
Inc., et al, PACA Docket No, 2-3583. Broker 
— authority of — Deductions or allowances 
— unauthorized allowances — Consignment 
— unauthorized — Contract — unauthorized 
modification of — Contract price — failure 
to pay in full — Implied warranty — Failure 
to prove breach of — Damages — measure 
of — Reparation awarded 


A9 


43 


51 























CorTELLO, INC. v. SALADS LIMITED, DALLAS. 
PACA Docket No. 2-4472. Default 





SALINAS MARKETING COOPERATIVE v. UNITED PRO- 
DUCE DistTripuTorS, INc. PACA Docket No. 
2-4570. Default 


100 






SAN JUAN PACKERS, INC. PACA Docket No. 2-4740. 
Violations of the Act — by applicant for 
license — Application for license — denial of 
— Failure to show cause — determination of 

unfitness 


908 


041 






SANTA CLARA PRODUCE, INC. v. W. CHAS. HEITMUL- 


043 LER Co., Inc. PACA Docket No. 2-4758. Default _.. 





SANTA CLARA PRODUCE, INC. v. MOHAWK PRODUCE 
Co. PACA Docket No. 2-4532. Dismissal — set- 
tlement between parties 


1769 






SANTA CLARA PRODUCE, INC. v, MONTEL CONVENI- 
ENT Foops, INc. PACA Docket No. 2-4664. 
Default 


1060 






SANTA CLARA PRODUCE, INC. v. ROTH PRODUCE CO. 
PACA Docket No. 2-3967. Rejection without 
reasonable cause — Resale — prompt and 
proper — Damages — measure of — Repara- 
tion awarded 


949 


1061 





SANTANNA BANANA CoMPANY, INC. v. ROMAR FARM 
Propucts, INc. PACA Docket No, 2-4588. 
Default 





SANZONE-PALMISANO Co. v. CENTRAL OHIO PRO- 
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Agriculture Decisions—Cont. 


DUCE Dist., INc. PACA Docket No, 2-4611. 
Default 


SCHOEPPE, DAvip v. J.D.C. FARMS Corp. PACA 
Docket No. 2-4584, Default 


ScoTt-Finxs Co., INc. v. DONATO PRODUCE, INC. 
PACA Docket No. 2-4636, Default - 


SENINI ARIZONA, INC. v. THE KUNKEL COMPANY, 
Inc. PACA Docket No. 2-4006. Contract — 
breach of — Rejection — with reasonable 
cause — Net proceeds of sale — payment of 
discharging obligation — Dismissal 


SENINI ARIZONA, INC. v. MONTEL Foops, INCOR- 
PORATED formerly t/a MONTEL CONVENIENT 
Foops, INc. PACA Docket No. 2-4770. Default - 


Six L’s PACKING CoMPANY, INC. v. RUSSELL A. 
CARTER, d/b/a RED ToMATO Man, PACA 
Docket No. 2-4649. Default 


SkookuM, INC. v.. ALLSTATE Foop & PRODUCE, INC. 
Docket No. 2-4472. Default 


Smitu, ANDREW C. v. ReEDI-Foops. PACA Docket 
No. 2-4592. Default 


SMITH, ANDREW C. v. MONTEL Foods, INCORPO- 
RATED, formerly d/b/a MONTEL CONVENIENT 
Foops, Inc. PACA Docket No. 2-4698, Default 


SmitH, Don R., d/b/a AMERICAN BROKERS, a/t/a 
WABASH VALLEY SALES v. JACK & AL WHOLE- 
SALE Propuce. PACA Docket No. 2-4662. 
Default 


SmitH FARMS OF WILSON v. DONATO PRODUCE 
Inc. PACA Docket No. 2-4656. Default 


Snow, Rocer. P&S Docket No. 5260. Answer — 
failure to file — admission of facts — Bond- 
ing requirements — failure to comply with — 
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Agriculture Decisions— Cont. 


Checks or drafts — insufficient funds — 
failure to pay when due 


SouTH FLORIDA GROWERS ASSOCIATION, INC. wv. 
P & G TROPICAL PropucE, INc, PACA Docket 
No. 2-4824. Default 


SOUTHERN DELAWARE TRUCK GROWERS ASSOCIATION, 
Inc . v. ALLEN T. VISCONTI, d/b/a ANTHONY 
VIscONTI & SON. PACA Docket No. 2-4565. 

Default 


SPENCER LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 5326. Consent order — Sanction 


Spupco, INc. v. Yick LuNeG Co., Inc. PACA Docket 
No. 2-3998. F. o. b. transaction — potatoes for 
chipping — Inspection for glucose content — 
untimely — Merchantability — failure to 
prove breach of warranty of — Reparation 
awarded 


Counterclaim — dismissal of 


Spupco, INc. v. Yick LuNG Co., INc. PACA Docket 
No. 2-3998. Stay order — pending issuance of 
further order 


Spupco, INc. v. Yick LuNG Co., Inc. PACA Docket 
No, 2-3998, Order dismissing petition for re- 
consideration 


Spupco, Inc. v. R. A. STRAND Co., INc. PACA 
Docket No. 2-3942. Contract terms — broker- 
age agreement — Reasonable value — remit- 
tance of — Dismissal 


STADELMAN FRUIT, INC. v. CASTLE PRODUCTS Co. 
PACA Docket No. 2-4574. Default 


STADELMAN FRUIT, INC. v. SUPERIOR MEALS. PACA 
Docket No. 2-4650. Default 
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Agriculture Decisions— Cont. 


STADELMAN Frutrt, INc. v. JOHN E. RUSSO PRODUCE 
Co., Inc. PACA Docket No. 2-4748. Default 


STANDARD BEEF, INC., a corporation, PHYLLIS PAL- 
MER, and GERALD CARNAGHI, individuals. P&S 
Docket No. 5408. Consent order 


STARR PRODUCE Co., INC, v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4736. Default 


STARR PrRoDUCE Co., INC, v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4748. Default 


STEMILT GROWERS, INC. v. BAYSHORE PRODUCE CO., 
Inc. PACA Docket No. 2-4529. Default 


STOCKTON CHERRY BRINERS, INC, v. CASTLE PROD- 
ucts Co. PACA Docket No. 2-4557. Default 


STORM, JOHNATHAN, d/b/a JOHN P. STORM Co. v. 
Ropert L. BURNETT, d/b/a R. L. BURNET 
BROKERAGE Co., a/t/a BEST POTATO PRODUCTS 
Co. and/or R. L, BuRNET, Sr. PACA Docket 
No. 2-4778, Default 


SuN WoriLp MARKETING v. DONATO PRODUCE, INC. 
PACA Docket No. 2-4697. Default 


SuNKIst Growers, INc. v. GLOBE TOMATO, INC. 
PACA Docket No. 2-4465. Default 


SUNNY SALLY, INc. v. RICHARDS PRODUCE COMPANY. 
PACA Docket No. 2-4023. Order of dismissal 


T. J. Power & Co, v. C. H. ROBINSON Co. PACA 
Docket No. 2-3940. Broker — failure to prove 
breach of duty by — Nonpayment by buyer -— 
broker is not responsible absent agreement 
to so be and is not liable to seller for pur- 
chase price 


Brokerage fees — entitlement to — Repara- 
tion awarded for 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


T. W. DAvis COMPANY v. W. CHAS. HEITMULLER 
Co., INc. PACA Docket No. 2-4660. Default 


TAVILLA SALES COMPANY v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4683. Default 


TAVILLA SALES COMPANY v. WORLD COMMUNITY 
Corp. PACA Docket No. 2-4831. Default 


THURSTON MARKETING Co. v. JOSEPH SCANDURRA, 
Inc. PACA Docket No. 2-4602. Default 


Tip Top GROWERS AND PACKERS v. FARM OUTLET. 
PACA Docket No. 2-4833, Default 


Tom BUTLER PRODUCE Co., INC. v. DENNISON COM- 
PANY, INc. PACA Docket No. 2-4624. Default 


TRAUTMAN BROTHERS Co. OF LAREDO, TEXAS v. W. 
CuHAs. HEITMULLER Co., INc. PACA Docket 
No, 2-4729. Default 


TREASURE VALLEY GROWERS AND SALES, INC, v. 
JOSLYN Fruit Co. PACA Docket No. 2-4811. 
Default 


TREASURE VALLEY GROWERS AND SALES, INC. v. 
JOSEPH SCANDURRA, INc. PACA Docket No. 
2-4651. Default 


Tri-County Frurr SALEs, INc. v. JOSEPH SCAN- 
DURRA, INc. PACA Docket No. 2-4652. 
Default 


TRIANGLE PropucEe Co. v. GERALD DEForD, PACA 
Docket No. 2-4509. Default 


TROMBETTA, M., & SONS, INC. v. BREVOORT FRUIT 
MARKET, PACA Docket No. 2-4283. Dismissal 
— settlement between parties 


TROPICANA TRADING CORPORATION v. SAMUEL J. 
SANSONE, d/b/a SANSONE BANANA COMPANY. 
PACA Docket No. 2-4616. Default 
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Tru-PAK TOMATO Co., INC. v. DONALD J. BEAUDRY 
and DONNA J. BEAUDRY, d/b/a BUSHEL 
BASKET. PACA Docket No, 2-4821. Default 


TurvVEY, INc. P&S Docket No. 54386. Consent order 


Utica VEAL Co., INc. P&S Docket No. 5489. Con- 
sent order 


V. F. LANASA, INC. v. FRESHER Foops or RICH- 
MOND, VA. PACA Docket No. 2-4688. Admis- 
sion of liability 


VALE MAyes & COMPANY, INC. v. WM. R. FOSTER 
SALES Co. PACA Docket No. 2-4826. Default ...... 


VANDE BUNTE Bros., INC. v. NATALIE A. PACILEO, 
d/b/a Erte CouNty FARMS OUTDOOR MARKET. 
PACA Docket No. 2-4571. Default 


VANTAGE PRODUCE SALES, INc. PACA Docket No. 
2-4498. Consent order — Sanction 


Vic MAHNS, INC. v. CHARLES R. LANZETTI, d/b/a 
C. LANZETTI PropucE. PACA Docket No. 
2-457. Default 


VELVET TOMATO CORPORATION v, ALLSTATE Foop & 
Propucg, INc. PACA Docket No. 2-4525. De- 
fault 


VERD’s FRUIT MARKET v. JOSEPH ZACCONE, d/b/a 
Facts oF Lire Juices. PACA Docket No. 
2-4450. Acceptance — by unloading — Rejec- 
tion — untimely — Failure to pay — violation 
of Section 2 of the Act — Reparation awarded 


WALTERS, INC., d/b/a HARVEY SCHWENDIMAN v. 
JOSEPH SCANDURRA, INC. PACA Docket No. 
2-4813. Default 


WASHBURN POTATO COMPANY v. SAMUEL EUGENE 
ELSESSER, d/b/a ELSESSER’S PRODUCE SERVICE. 
PACA Docket No. 2-4259. Novation agreement 
— failure to prove — Contractual obligations 

















re 


02 


09 


32 


49 


116 


949 


477 


[899 


CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


— performance of — Contract price — Fail- 
ure to pay — Reparation awarded 


WASHBURN POTATO Co. v, HAL MERDLER PRODUCE, 
Inc. PACA Docket No. 2-4631. Default - 





WASHBURN POTATO COMPANY v. SAMUEL EUGENE 
ELSESSER, d/b/a ELSESSER’S PRODUCE SERVICE. 
PACA Docket No. 2-4259. Contractual obli- 
gations — validity of — Novation — failure 

to prove — Reparation awarded 

























WAVERLY GROWERS COOPERATIVE v. R. A. STRAND 
Co., Inc. PACA Docket No. 2-4694. Default 








WAYMAN Fruit FARMS v. NORTHWEST FRUIT 
SALEs, INc. PACA Docket No. 2-4595. Default . 


WAYMAN Fruit Farms, INc. v. STEVE FANELLI, 
d/b/a BAYSHORE PRODUCE. PACA Docket No. 
2-4814. Default 






WAYNE COUNTY PRODUCE, INc. PACA Docket No. 
2-4567. Wilfull, flagrant and repeated viola- 
tions — failure to pay promptly and in full 
— Sanction 





WEATHERHEAD POTATO Co., INC. v. WAYNE COUNTY 
PRODUCE, INC. PACA Docket No. 2-4481. Default ..... 


WEAVER, DAvip, Jr. P&S Docket No. 5329. Con- 
sent order — Sanction c 









WEDEL, ARTHUR J. P&S Docket No. 5274. Consent 
order — Sanction 








WESTERN PACKING Co. v. CONSUMERS PRODUCE 
COMPANY OF PITTSBURGH, PACA Docket No. 
2-4077. Information — withholding of — Con- 
signment agreement — voidable — Original 
contract terms — liability based upon — War- 
ranty of suitable shipping condition — applica- 
bility of — Contract — failure to prove breach 
of — Reparation awarded 
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WESTSIDE PRODUCE COMPANY v, WILLIAM A. HALL- 
QuIsT, d/b/a POINT’s WEstT ProDUCE DISTRIB- 
uTorsS. PACA Docket No. 2-4767. Admissio 


Page 


OF TWEMEOY 502: eee oe ee Pee eh ea ae 1772 


WHITEHALL PACKING COMPANY, INC. P&S Docket 
No. 5426. Consent order 


WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, 
The v. NATALIE A. PACILEO PICKARD, d/b/a 
Ertz CouNty FarMs OutTpoor MARKET. PACA 


1039 


Docket No, 24751, ‘Detaane Ae ea ccc nce 1618 


WILKINSON, RoBEertT J., d/b/a VALLEY VEGETABLE 
SALES. PACA Docket No. 2-4337. Potatoes — 
grade and quality — misrepresentation of by 
mark — Sale and shipment with knowledge of 


grade misrepresentation — Sanction .....................-..2....--.------ 


WILLIAM C, ForBes Corp. v. ARTHUR BREAUX, JR., 
d/b/a SUN VALLEY SALES Co, PACA Docket 
No. 2-4562. Default 


WILLIAM C, ForBES Corp. v. ARTHUR BREAUX, JR., 
d/b/a SUN VALLEY SALES Co. PACA Docket 
No. 2-4562. Denial of motion to reopen 


WILSON BROTHERS, INC. v. POLING CORPORATION, 
Inc. PACA Docket No. 2-4470. Dismissal — 
settlement between parties 


Woops COMPANY INCORPORATED (The) v. W. CHAS. 
HEITMULLER Co., INc. PACA Docket No. 
2-4724. Default ; ; 


WUHL SHAFTMAN LIEBERMAN CorP. v. ARTHUR 
LINZMAYER & PAUL BONEKER, d/b/a MOoN- 
MOUTH PRODUCE Co. PACA Docket No. 2-4625. 


Default pete oy. sed 2 ska 


ZEITZER FOOD CORPORATION, INC. (The). PACA 
Docket No. 2-3548. Express agreement — ab- 
sence of for delayed payment — Application 
for subpoena duces tecum — denial of — 
Bankruptcy proceeding — not a bar to discip- 


454 


1619 
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linary proceeding — Flagrant and repeated 
violations — failure to pay promptly and in 
full — Sanction 


ZOLLER DISTRIBUTING, INC. v. TOM LANGE Co., INC. 


PACA Docket No. 2-3819. Sales prices — 


actual — misrepresentation of — Broker — 
authority of — Deferred payment agreement 
— failure to sustain burden of proof of — 
Confirmation of sales — untimely issuance of 
— Damages — measure of — Reparation 
awarded 

Prevailing party — award of fees and ex- 
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January- December 1977 


Page 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ACTION BY THE SECRETARY 
Lawful, in amending Order 4 Meee. ... 486 
AMENDMENT TO ORDER #4 
Expansion area saateee ana afcass UR a 
Challenges to fyoheeee Eanes Garhi, ... 486 
BURDEN OF PROOF 
Failure to sustain 265, 1625 
COMMINGLING 
Of milk 
Opportunities for ee eee ose ecideeasy 1262 
COMPETITIVE ADVANTAGE 
Of shared enterprise 5 i a nd Sete ean ees ee ee 1262 
COMPETITIVE DISADVANTAGE 
Claim of sean a Ne HL as ee 265 
CONSTITUTIONAL VIOLATION 
Failure to prove sda os balhe Aiea ren eee eerste eae eae anectens ORD 
DELIVERY 
Date of Sr Eee emer ates reat et et ee 133 
DIVERSION AND TRANSFER 
Interpretation of ieee tade pte 133 
DUAL OPERATION 
Leasing and sharing farm premises with separate producer 1262 
Loss of producer-handler status during period of _........ 1262 
EVIDENCE 
Inadmissibility of : leat prea te etee a Py ee .265 


Substantial, in support of the Secretary’s action ae 486 
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Page 
Agricultural Marketing Agreement Act of 1937—Cont. 
re 
ORDER AMENDMENT 
No. 4, challenges to .. ea oad eo 486 
6 ORDER #30 PROVISIONS 
Application of and challenges to 
Market-wide pool site ech 
36 Class I prices ate een 
36 Record evidence 1 seat 
ORDER #928 
25 Challenges to regulatory provisions Spa ae 1625 
PARTITION OF HERD 
Operation prior to not inconsistent with 
59 producer-handler definition 1262 
PRICING FORMULA 
62 Use classification -.... . . 486 
Secretary’s authority to set prices coe 
85 PRODUCER-HANDLER EXEMPTION 
aa aha os Ns duit Sapasetnds-aeat gees bein sedg tie esis ce 133 
PRODUCER-HANDLER STATUS 
25 
Loss of for period of dual operation -..............2.20..2..2-.221210---+- pied 1262 
RECORDS 
8 Inadequacy and inaccuracy of errs 1262 
Opportunity for commingling of milk 
98 through such records ; 4 Bee ees: ..1262 
REGULATORY PROVISIONS 
Challenges to Bs isnteccxcni cacti ete aN 1625 
62 
62 SHARED ENTERPRISE 
Competitive advantage of re seileueseeea leet ees at teks 1262 
65 SURPLUS MILK 
86 Price received for not sufficient to disquality 


status as producer-handler 4 Picg SAUL Sa ees ste toe 1262 
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Agricultural Marketing Agreement Act of 1937—Cont. 


TOTAL OPERATION 


Sharing of costs and risk of loss a competitive 
advantage factor 


TESTIMONY 
On Class I prices 


On pool plant qualification 


AGRICULTURAL MARKETING ACT OF 1946 ) 


) 
FEDERAL MEAT INSPECTION ACT ) 


CONSENT ORDER 
Provisions of 536, 542, 556, 729, 737, 744, 751 


FELONIES 
Conviction of : 516, 1067 
Giving cash to meat graders : 516, 1067 
Hiring of person convicted of a ....--936, 971 


GIFTS 
Cash payments to meat graders .- 516, 1067 


HIRING RESTRICTIONS 


Persons convicted of felonies 536, 1067 


REGULATIONS AND STANDARDS 


Failure to comply with 


SANCTION 


Held in abeyance, as provided 9, 542, 536, 549, 556, 564, 571, 
578, 585, 593, 600, 616, 622 


Withdrawal and denial or services — Consent 971, 1067 


WITHDRAWAL AND DENIAL OF SERVICES 


Held in abeyance, as provided 971, 1067 
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ANIMAL WELFARE ACT 


ANNUAL LICENSE FEES 
Computation of 


Failure to pay 3 291, 1076, 1270 


ANNUAL REPORTS 
Failure to file 291, 1076, 1650, 1663 


HOUSING 
Construction and maintenance of 


Disease hazards of 


IDENTIFICATION 
Failure to attach sasreesasee-- DOG L650 


NOTICE OF CHANGE IN BUSINESS 


Failure to give 


PREMISES 
Failure to keep clean and in good repair 


Inadequacies of 


PRIMARY ENCLOSURES 
Construction of 


Sanitation of 


RECORDS 


Failure to keep and maintain 


REGULATIONS AND STANDARDS 


Failure to comply with 158, 291, 504, 510, 518, 958, 964, 
1078, 1650, 1663 


SANCTION 
Revocation of license 
Revocation of license and civil penalty of $1,000.00 
Suspension for 12 days 


Suspension for 14 days 
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Animal Welfare Act—Cont. 
Suspension for 21 days 
Suspension for 28 days 
Suspension for 60 days 


Suspension for 30 days 


GRAIN STANDARDS ACT 


DISMISSAL 


Matters at issue moot 


GRAIN INSPECTION OR WEIGHING 


Violations in connection with 


SANCTION 


Suspension of license for 2 months—Consent 


HORSE PROTECTION ACT 


ANSWER 


Failure to file 


SANCTION 
Civil penalty 
SORED HORSE 


Showing and exhibition of 


SORING 


Constituting cruel and inhumane treatment 


PACKERS AND STOCKYARDS ACT, 1921 


ACCEPTANCE 


Revocation of 


ACCOUNTING 


On the basis of false and incorrect weights 
and prices 17, 1114, 1179, 1330, 2003 


21, 44, 1087, 1522 


Without disclosing true identity 


305, 532 


__1, 8, 524, 582 


1, 3, 305, 524, 532 


1, 3, 305, 524, 582 
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2008 
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Packers and Stockyards Act, 1921—Cont. 


ACCOUNTS AND RECORDS 





Failure to prepare and maintain in conformity 
with regulations 44, 1494, 1522 


Incomplete or incorrect 21, 348, 677, 872, 895, 1087, 


1114, 1942, 1970, 2012 





ACCOUNTS OF SALE 





Incomplete or incorrect 21, 1087, 1114, 1324, 1546 










Made a part of accounts and records 21, 1114, 1546, 1959 


AGENCY 







Failure to prove 356, 854 


AGREED PURCHASE PRICE 









Failure to pay 341, 1762, 1845, 1967 


ALLOWANCES IN LIEU OF ACTUAL EXPENSES 


Four categories of 


ANSWER 



















Failure to file 


Admission of facts 372, 391, 895, 897, 901 





BAD DEBTS 


Allowance for 


BONDING REQUIREMENTS 


Failure to comply with 835, 348, 372, 377, 862, 869, 1105, 
1158, 1162, 1174, 1177 





BRAND CERTIFICATES 
Alteration of 


BRAND INSPECTION CERTIFICATES 


Failure to obtain 


BURDEN OF PROOF 


Failure to sustain 


BUSINESS GETTING AND MAINTAINING 


Limitations on allowance for gE 1 gh es 
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BUSINESS OPERATIONS 


Change in 
Failure to notify market administrator 848, 1937 


BUYER’S INVOICES 


Incomplete or incorrect 


Made a part of accounts and records 


BUYING COMMISSION 


Unauthorized assessment of 


CHECKS OR DRAFTS 


Insufficient funds 859, 895, 901, 1105, 1111, 1156, 
1162, 1174, 1177, 1699, 1701, 1788 


COMMISSION 


Erroneously charged 


COMPETITION 


Restriction of 


CONSENT ORDER~—Cease and desist 
Accounts and records 1179, 1831, 1855 
Bonding requirements 325, 862, 1156, 1162, 1853 
Checks or drafts 322, 1111, 1156, 1162, 1164 
Custodial Account for shippers proceeds 84, 1537, 1704 
False and incorrect weights 1179, 1803, 1831 
Improper practices 
Insolvency 
Scales 


Scale tickets 













CUMULATIVE SUBJECT INDEX 
re 
Packers and Stockyards Act, 1921 —Cont. 


CONSENT ORDER ~ Sanction 





Accounts and records 848, 859, 1696, 1803 



































































7 Bonding requirements 348, 1105, 1174, 1851 
Checks or drafts 348, 1105, 1851 
Custodial account 316, 348 
21 False and incorrect weights ...845 
91 Insolvency 316, 895, 1803 
Scales 1494 
Scale tickets 345, 1494, 1942 
87 Unfair and deceptive practices 1160 
CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 
56, Failure to maintain in conformity with 
738 the regulations 21, 34, 44, 316, 348, 659, 677, 1344, 
1537, 1704, 1707, 1959 
Misuse of 864, 1522, 1546 
B54 EXTENSION OF CREDIT 
To finance packer operations 386, 1349 
872 FALSE AND INCORRECT WEIGHTS 
Addition of arbitrary pounds to purchase weights —.......... =... 590 
Assessing and collecting on the basis of 17, 1668, 1803, 1970, 2003 
1855 Paying on the basis of 1114, 1330, 1942 
1853 Selling on the basis of 1970 
- FIDUCIARY OBLIGATION 
1704 Breach of 1970, 2012 
1831 
A FINANCIAL REQUIREMENTS 
302 Failure to meet 864, 1963 
1849 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay when due 
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Packers and Stockyards Act, 1921—Cont. 


FRAUDULENT MARK-UP 


Of purchase prices 


GRADE AND WEIGHT BASIS 


Settlement on at other than official USDA specifications 


HEALTH AFFECTING VALUE 


Concealment of 


IMPROPER PRACTICES 
Issuance of incomplete or incorrect sales invoices - 1970, 2012 


Employing registered dealers at stockyard knowing 
they were engaged as dealers buying and 
selling at the stockyard 44, 1522, 1546 


Employing other dealers to perform stockyard services 1085, 1707 


Permitting employees to purchase livestock 
out of consignment for their own 
speculative purposes 21, 44, 1085, 1087 


Purchasing livestock from consignment for own 
speculative account ; eg es 1937, 1970 


Purchasing consigned livestock for own account, 
reselling at higher prices and failing to 
remit increased prices to consignors 


INCREASED RATES AND CHARGES 


Unjust, unreasonable and discriminatory 


INFECTIOUS DISEASE 
Cattle exposed to 


INSOLVENCY 


Current liabilities exceeding 
current assets 341, 345, 859, 864, 895, 1947 


INTEREST EXPENSE 


Removal of 
















30 


24 


12 


087 


970 


087 


[324 


1947 
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INTEREST ON WORKING CAPITAL 


Adequate allowance for 


MARKET AGENCY 


Engaging in dealer operations absent notice 
to market administrator 


Operating while insolvent 


MARKET AGENCY AND DEALER 






Engaging in unfair selling methods 1285 






Financing packer operations 896, 1349 


1334, 1353 


























Operating while insolvent 


NET PROCEEDS 





Failure to remit 348, 377, 1334, 1339 


Misuse of . 


NOTICE OF CHANGE IN NATURE OF BUSINESS 


Failure to give 


OPEN AND COMPETITIVE BUYING 


Obstruction of 


OWNERS COMPENSATION 


Allowance for 


OWNERSHIP 


Concealment of 


OVERCHARGE 


Based on incorrect weight 


PACKER 
Operating while insolvent 


Operating without bond 


PUBLICATION OF FACTS 


Failure to comply with bonding requirements 
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PURCHASER 


Actual 








Concealment from consignors 






RATES AND CHARGES 






Excessive 







Schedule of 






To be assessed and collected until modified or 
dismissed by Order of the Secretary 









REASONABLE RATE OF RETURN 







Auction market owner 






REASONABLE STOCKYARD SERVICES 


Failure to provide ; Mt 9. 








RECEIPTS 







Handwritten, in lieu of printed scale tickets 


RECORDS 









1324, 1803 





Falsification of 






RECORD EVIDENCE 








Absence of 


RETURN ON BUILDINGS AND EQUIPMENT 








Allowance for 


RESTITUTION 






Demand for 


Pac 





CUMULATIVE SUBJECT INDEX 
Packers and Stockyards Act, 1921—Cont. 


REVOCATION OF ACCEPTANCE 
Timely 


SALE WEIGHT 
Actual 
Misrepresented 
SALES CONDITION 


“As is” basis as opposed to “subject” basis 


SANCTION 


Suspension until in full compliance with 
bonding requirements 1105, 1174, 1177 


Suspension for five (5) years 203 


Suspension for 60 days _ 172, 1824 


Suspension for 45 days 1160, 1344, 1942 
Suspension for 30 days 1327, 1970, 2003 
Suspension for 21 days 1494, 1522 
Suspension for 90 days 1803 
Suspension for 6 months 1353 


Suspension until in full compliance with bonding 
requirements 15, 55, 1692, 1747, 1957 


Suspension unti] no longer insolvent and deficit 
in custodial account eliminated 


Suspension for 14 days 
Suspension for 15 days 
Suspension for 15 days and until no longer insolvent 60, 1947 
Suspension for 60 days—Consent 37 
Suspension for 60 days and until no longer insolvent 31 


Suspension for 14 days and thereafter until 
deficit in custodial account is eliminated, 
and the bonding requirements of the Act 
are fully complied with ; 377 


Suspension until in full compliance with 
bonding requirements 359, 362, 395, 1812, 1827 
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SANCTION —Cont. 


Suspension for 15 days and thereafter 
until in full compliance with bonding 
requirements, and the deficit in custodial 
account is eliminated 


Suspension for 15 days 

Suspension for 30 days and thereafter until no 
longer insolvent and deficit in custodial 
account eliminated 


Suspension for 30 days and thereafter until in 
full compliance with bonding requirements 


Suspension for 60 days 


Suspension for 6 months and until 
no longer insolvent 


Suspension for 7 days 
Suspension for 30 days 


Suspension for 90 days 


SCALES 


Access to 
Failure to provide 


Back-balancing of 


Failure to operate in conformity with the regulations 


SCALE TICKETS 
Failure to issue 
False and incorrect 
Incomplete or incorrect 


Made a part of accounts and records 


SELLING AGENCIES 


Financing operations of 


SELLING METHODS 


Not open and competitive 


SHRINKAGE FACTOR 
Quick weighing 


864, 1959 
859, 872, 901 
872 


1114, 1668 
1494, 2008 


1114 


345, 980, 1668, 1942 


21, 1494 
21, 1494, 1668 
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SLAUGHTER CATTLE 


Unfit for human consumption after slaughter 


TERMINAL AND AUCTION MARKETS 


Difference between 


TOTAL REASONABLE REVENUE REQUIREMENTS 


Adjusted expenses plus all allowances 


TRUE OWNERSHIP 


Failure to disclose 


TRUST FUNDS 


Failure to hold in trust 


UNFAIR AND DECEPTIVE PRACTICE 
Consigning livestock in false or fictitious names 
Use of pre-printed documents showing preprinted 
charges and weights 
UNFAIR PRACTICE 
Agreement to deceive or defraud 


Agreement to restrict competition and to 
control prices 


Failure to pay promptly and in full 


Group boycott 


WEIGHING CONDITIONS 
Buyers’ awareness of 


Quick weighing 
Shrinkage factor 


WEIGHT CHARGEBACKS 


Arbitrary assessment of 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE ABSENT CONTRACT 


Liability for reasonable market value 


992, 1156 


1334 


872 
172, 872, 1181 
1181 


709, 936 
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ACCEPTANCE 
By diversion 
By unloading 
Without protest 


Failure to give notice of rejection 


ACCOUNTING 
Failure to account truly and correctly 117, 1233, 1376 


ADJUSTED CONTRACT PRICE 
Paid in full. ......... 


ADJUSTED INVOICE PRICE 


Failure to pay in full 


ADJUSTMENTS OR ALLOWANCES 


Specific adjustment agreement includes damages 
resulting from late delivery 


AGENCY 


Absence of 


AGENT 
For disclosed principal 


Risk of lack of authority in 


AGREED PURCHASE PRICES 
Failure to pay 


AMENDED AGREEMENT 
Absence of 


Terms of 


ANSWER 
Failure to file stent 109, 112, 120, 122, 451, 1415, 1769 


APPLICATION FOR LICENSE 


Denial of ; cares 1238, 2026 
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APPLICATION FOR SUBPOENA DUCES TECUM 
Denial of ‘ . 5 Arcee eee ee 


ATTEMPT TO RESCIND 
Failure to justify 


AUTHORITY OF THE SECRETARY 
Under Section 4(d) 


BANKRUPTCY PROCEEDING 


Not a bar to disciplinary proceeding for 
violations of the Act 


BROKER 
Authority of : 428, 441, 1405 
Duty, failure to prove breach of saadigtne See er 


Invoicing and collecting from buyers and 
failing to remit to sellers 106, 122, 1230 


Payment to absent authority of to collect Be ..87 


Payment to does not constitute payment to seller 87, 441, 1230 


BROKER’S FEES 
Entitlement to 
Failure to pay 


Not related to guarantee of payment 


BROKER’S GUARANTEE OF PAYMENT 


Failure to prove 


BROKER’S MEMORANDUM OF SALE 


Express terms of 


BURDEN OF PROOF 
Sustained 1230, 1757, 2017 
Failure to sustain 87, 240, 401, 428, 1230, 1376, 1385, 1430, 1750 


CARELESS CONDUCT 
Shared responsibility for 
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CONDITION 
At destination 


CONDITION DEFECTS 
Lettuce 


CONFIRMATION AGREEMENT 


Failure to give written notice of objection to 


CONSIGNMENT 
Assent to based upon failure to inform of core temperature 
Based on inaccurate inspection report not proved 
Changed to from purchase and sale absent authority 


Unauthorized 


CONSIGNMENT AGREEMENT 


Premised upon presence of normal temperatures 


Attempt to rescind 


CONSIGNMENT SALES 
Net proceeds of 
Failure to pay 


Failure to pay promptly and in full 


CONTRACT 
Absence of Soe sengessecgect My ORO 
Breach of - : 72, 1401 
Confirmation of fs 243 
Failure to prove breach of 240, 437, 1376, 1750, 2030 


Rescission of en ...---. L757, 2017 


Unauthorized modification of 


CONTRACTS 
Provisions of 
Declaration of intent to alter 


Waiver of rights under Section IX 
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CONTRACT PRICE 
Failure to pay —........... oho! ES ne nee icin 437, 933, 2030 
Failure to pay in full 5 ps Slates oes seas : 916, 1376 


Original, established - 


CONTRACT TERMS 
Acceptance final 
Delivered sale 
Failure to pay in accordance with 
Freight charges to be paid by buyer 
Original, failure to adhere to 


Straight f. o. b. - 


CONTRACTUAL OBLIGATIONS 
Performance of 
Validity of 
Contract not abrogated 


COUNTERCLAIM 
Dismissal of 
Inspection fees disallowed . 


Repacking charges not contained in original 
accounting, and loss of profit may not be 
allowed where consignment agreement is valid 


DAMAGES 
Failure to prove a ......-.1876, 14380, 1750 
Failure to show ; ee oe ene 
Measure of “ .....12, 235, 248, 401, 428, 1895, 2022 


DECAY 
Bacterial soft rot, lettuce 
Advanced stages 
Blue or grey Mold Rot — grapes 


Fusarium or Cladosporiam Rot — cantaloupes 
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Page 
Perishable Agricultural Commodities Act, 1930—Cont. 
DEDUCTIONS OR ALLOWANCES 
RSMO EIR, GP RUNS UIIOG |. «x cece ccn cess siecnce sons gncpnnngupetdhiptte cemneees 1376 
DEFERRED BILLING AGREEMENT 
Failure to prove ossaopea ete ete theron aes pa ehieaceite aepsnyce ates 428 
DELAY IN TRANSIT 
DUG GMO GREE cz. 55a. Roscoe eee 72 
DELIVERED SALE 
Net proceeds of ss a aN I Pg era ed 441 
DETERIORATION 
Evidence of 
Too late after acceptance for relief of 
liability for contract price pasvinupeo hein Ua aXk te ctahoe pee eS era 920 
DISMISSAL 
Absence of liability Hsia li tit aisha 
Payment of net proceeds discharges obligation .................. .....944, 1401 
Rejection, with reasonable. CRUSE: «...-1s5...02..5.tiee eee eis 1412 
Repacking charges and loss of profit not 
allowable under ciPCUMBtANCED,, :1..<:--..-<.c.-<0.yosrescospeostsnsveesene-cs 1426 
DISPOSITION 
Apsence Or evidence Be GO 1520S aa eee 69 
DIVERSION 
Constituting acceptance SE Ee, Fee eee eerie 92 
DUMPING 
suppent \dpinpings GCrtEICabe 2-5. 0: 5 o<cc.45io esas tisha ts escepe ces 1585 
At destination due to Condition ........2.:.:0.:...<c..cscccceseocssecssscusecesreeensaes 920 
EVIDENCE 
Absence of in support of fitness tit. lo. sete. OU ok 1233 
SDBUTTACIOREW OF ii iii eoncn de tee ae epee la ne 240 
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Page 
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EXPRESS AGREEMENT 
Not present, for delayed payment ................2:c..s0-:0:--si.---4.--.-5 1430 
FALSE INFORMATION 
Failure to prove .. safe eR tesla ee er ee ae 1422 
FINANCIAL INSTABILITY 
Of buyer 
| Absence of knowledge of by broker ~......-..-.-...-----------------0e-0-0-e0-0-- 460 
FITNESS OF APPLICANT FOR LICENSE 
Level of inquiry into ele Bl al 5 hs Da OE eee ee 1233 
FLAGRANT AND REPEATED VIOLATIONS 
Failure to pay promptly and in full 98, 102, 106, 114, 120, 122, 451, 
458, 684, 716, 913, 931, 1415, 1418, 1420, 1430, 1753, 1769 
By responsibly connected person -.........:- 2.2.02 1233 
F, O. B. TRANSACTION 
4 
nn TOM GNOOTL 2... 80-67 Sentences Be ...920 
1 
Suitable shipping condition ¥ bs eR Rae 72, 235, 705, 909 
2 
a IN cs ysccncestcannieetconmrevninnesisoatinsinishSaareiientael 472 
6 GOOD DELIVERY 
UIT NN 5 soiled cast se a ands coe tcones eee Rae 1376 
‘ Peuure to make as to eantaloupes ............................ 1376 
) 
GOOD DELIVERY STANDARDS 
Met at destination —_....... : ys teh ia ee 1765 
2 
GROSS PROCEEDS 
Of claimed resale 
B5 Failure to provide information as to -..........0.......2....22222220000------ 1585 
” IMPLIED WARRANTY 
Pere to. PYOVG .....<..2.5...26c 50... siete set hs Ve 5a eae aeane ie ape cere 1405 
33 INFORMATION 


40) Withholding of, material to decision to consign ............................ 1579 
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Page 
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INQUIRY 
Failure to make cntisn RTE ER, EES. RR. 2.0: 
INSPECTION 
Failure to disclose certain findings of JAgeet. 51 
Lateness of ee tt ee Went o eee! ee 
Untimely, for glucose content — potatoes for chipping ...... ssvcsee 
JURISDICTION 
Lack of ssuindniring ss bee sone eee Tage ee Pere 941 
LOSS OF PROFIT 
Disallowed where consignment is valid - 5 eee ee .-.-- 4426 
MERCHANTABILITY 
Failure to prove breach of warranty of ....................2::::::e1eeeeeereeees 472 
MODIFICATION CONDITION 
Failure to establish knowledge of RR ES 944 
NET PROCEEDS 
Determined as reasonable market value —............-.....2--.--2::eceeeseeeeee-e 936 
Failure to remit aes 109, 117, 1233, 1753, 2030 
NONDELIVERY 
Justified BoM TH ence Rees teer ten aaron eredetnes chee ceaete 401 
NONPAYMENT 
BPE OKOT: NOt MANO NOP occ. ds cece ee eee ae 460 
NONRECOVERY 
Of fees and expenses in connection with oral hearing .................. 709 
Complainant not licensed under the Act 0. --o.--e--eee 709 
NOVATION 
Absence of s MT AL 1390 
Failure to prove egreement-on. ...:..ic20145)...a.nllie i, 9217 


Per 





1 


9 


90 
27 
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OPPORTUNITY TO INSPECT AND REJECT 
Ample 


ORDER 


On reconsideration = sstvensazisss kg MeO 


OVERPAYMENT 


Nonrecovery of by failure to file counterclaim 


Offsetting amount paid 


PETITION FOR RECONSIDERATION 
Dismissal of pusen rier of 715, 


POTATOES 


Grade and quality 
Misrepresentation of by mark 


Sale and shipment with knowledge of grade 
and mark misrepresentation 


PORTION OF SALES PROCEEDS 
Retention of proper 


PRICE CUTS 


Unwarranted 


PRICE PROTECTION AGRAAMEND 


LS eS 


PRIOR VIOLATIONS OF THE ACT 
Failure to pay 


Operating as dealer without license 


PUBLICATION OF FACTS 


1749 


....109 


Sec c Sr Ras aN ayo ENE eee ae hence 401 


Wilfull, flagrant and repeated violations 98, 106, 109, 114, 122, 684 


PURCHASER 
Actual 


PURCHASE AND SALES CONTRACTS 


Changed to consignments absent authority 


Failure to establish 
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Page 
Perishable Agricultural Commodities Act, 1930—Cont, 
PREVAILING PARTY 
A Ward Gf Tees. atid Oxpennes 06: q...<--:.<- <2 sis< ices A 243, 1757 
PRINCIPALS 
Actions by and for themselves ................ aE Ctee eters bcd eeesnaceae 252 
QUALITY 
Inferiority claim 
Failure to submit proof of ....................... Pesta pesa cae aaial 1052 
REASONABLE MARKET VALUE 
Net proceeds 
Patere (0° pOYy 2.02 eee 936 


REASONABLE VALUE 


emittance OF ....2.5-.:..5. eee. a sai iad aet 709, 2034 
RECORDS 

WitHRHONEME OL 2600 GR eee sine 969 
RECONSIDERATION 

OPEOP OR «6 eee eee 428, 1749 
REJECTION 

Without reasonable cause ..... api Thre eo eeee ee .235, 909, 1895, 2022 

With reasonable cause TSK SENG eerie 1401, 1412 


REPUDIATION OF CONTRACTS 


Constituting rejection without reasonable cause ....................... 401 
RESALE 

Net proceeds of paid - el tds We ane Shs ee 1401 

Prompt and proper esaafatcenga Sabana SACs cae Ske sacs 401 

Not prompt and proper ..... : Sha eta os ee 92 


RESALE PROCEEDS 
Applied to freight by trucker ......... cual LS ies, rer ee 230, 235 


Per. 
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RESPONSIBLY CONNECTED PERSON 
57 I csc sino lac lh Wi ct eae lease 1233 


SALES PRICES 


252 Actual 
Misrepresentation of . ia Se Sas ins ta i are To ak BS pe eer ea 428 

SANCTION 
52 Revocation of license = 100, 102, 112, 120, 716, 451, 458, 1415, 
1418, 1420, 1430, 1753 
POUR MAE SOR BO OMG. 0.8 a aad eae oe ... 454 
036 Suspension for 30 days — Consent Bs le Nici SP tt) ee 


SECTION 4(d) 


034 Express language of Secretary’s authority under ..................... ....1233 
STATUTE OF FRAUDS 
969 | In applicability of - eos insane 
| STRICT GRADE STANDARDS 
749 PMMPTENNG C0) MIO WT “PRIUOTIELONS OTE oon aie asc onstin cn ned csadansecnccetensesscocevaon 1376 
SUITABLE SHIPPING CONDITION 
029 Breach of warranty of oN I ES aig sereaas-'bey A41Z 
41 Failure to prove breach of warranty of wassseee-----92, 916, 1895 
Inapplicability of : scdigias sackssccatcnccgcl epee wee 
401 TEMPERATURE 
Failure to inform of core temperature is not a 
material factor in decision to consign ced panties tate 1385 
401 Fluctuation of beat epee retinas ...--105 
401 Excessive for lettuce in transit Sp yg AO te tee 230 
92 
TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal ....-230, 235, 705, 909, 916 
235 RI 5c cwvase sk calecysbsieessip alent dnniemrscnd 909 
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TRUCKING ALLOWANCES 


Loss of in sales to other buyers ....................-.-.-.--- 


Provided for in original contracts - 


UNLOADING 


Constituting acceptance 


BUOP OOP A OO GUIEY socio ketone taco eee eee eae 


WARRANTY OF SUITABLE SHIPPING CONDITION 


PUMRUTIIIIIAD | «oo ocn<s cca SeS Sa ante eee eos satis 


Page 
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" PUBLISHED IN 
AGRICULTURE DECISIONS 
24 (Volumes 2 through 36) 
01 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 Volume Page 
ApsoTts DAIRIES, UNITED STATES v. 315 F. Supp. 571 

03 (E.D. PA. July 23, 1970) Enforcement action. 
Holding; A defendant may not raise as a defense, 

24 and the Court may not inquire into, matters touch- 
ing upon the merits of the Order sought to be en- 
forced; defendant’s request to pay its Order obliga- 

- tions into Court not warranted; preliminary in- 


junction granted pending administrative disposition 


gh OR. A gas) 8) 2 1: Sr ete ae ee et eee 29 772 


ABBOTTS DAIRIES DIV. oF FAIRMONT Foops, INC., v. EARL 
L. Butz, 389 F. Supp. 1 (E.D. PA 1975) C.A. No. 
71-549. Reversing Secretary’s decision (82 A.D. 
Shee... 20" S30 a : Mion, 34 31 


ADLER’S CREAMERY, INC., UNITED STATES v. 107 F.2d 987 
(2d Cir. 1939). Handler, who is sles} 1020 


} 
ADLER’S CREAMERY, INC., UNITED STATES v. 110 F.2d 482 
(2d Cir. 1940). Injunction—Collection or payment 
| of money Fiat yes 1027 


ALLEN v. SCHMIDT, SCHULMAN v. JAEGER. (Cir. Ct. 
Waukesha Co, Wis., 1951). Right of board of 
directors of co-operative association of producers 
to cast vote in referendum 10 731 


ASHLAND FARMS MILK COMPANY, UNITED STATES v. (D. 
Mass. March 10, 1955). Section 8a (6)—Arrears 
paid up—No substantial prospect of recurrence 14 263 


Avon Dairy CoMPANY, et al. v. EISAMAN, 69 F. Supp. 
500 (N.D. Ohio 1946). Denial of application to 
postpone effective date of Order No. 75 a 6 72 


BABYLON MILK AND CREAM COMPANY v. BRANNAN. 
(E.D. N.Y. 1950). Ruling of Judicial Officer af- 
firmed — Summary judgment granted defendant 
— Dismissal 10 1389 


Bartey Farm Darry Co., et al. v. JONES. 61 F. Supp. 
209 (E.D. Mos, 1945). Classification of milk oie, ae 43 


BAILEY Farm Datry Co., et al. v. ANDERSON. 157 F.2d 
87 (8th Cir. 1946). Legality and constitutionality 
of classification provisions of Order No. 3 6 611 
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BALAzs, et al. (AVON Dairy Co., et al.) v. ANDERSON, 
et al. 77 F, Supp. 612 (N.D. Ohio 1948). Adminis- 
trative law — Scope of judicial review of milk 
order issued by the Secretary — Conclusiveness of 
findings by Judicial Officer — Function of inter- 
rogatories and production of records — Rules of 
Civil Procedure ees 9 665 


BALAZS, et al. v. BRANNAN. 87 F. Supp, 119 (N.D. Ohio 
1949). Milk regulated under Order No. 75 as af- 
fecting interstate commerce — Commerce — regu- 
lation of intrastate commerce substantially affect- 
ing interstate commerce . BF 2 ee 9 787 


BARRON Coop. CREAMERY, et al. v. WICKARD. 140 F. 2d 
485 (7th Cir. 1944). Reclassification of milk down- 
ward as not authorizing scaling upward en 3 692 


BEATRICE CREAMERY COMPANY, et al. v. ANDERSON, 75 
F. Supp. 363 (D. Kans. 1947). Validity of Order 
No. 68 — Inapplicability of de minimis doctrine — 
— De novo hearing — assailed findings supported 
by evidence — Failure to spread parity upon 
record Slice ee Raia ota Meat Meee OR 6 969 | 


BEATRICE Foops CoMPANY, et al, v. BENSON. (N.D. 
Okla. 1957). Section 8c (15)(A)_ disposition 


affirmed 16 177 


BEATRICE Foops COMPANY, UNITED STATES v. 224 F. 
Supp. 353 (W. D. Mo. 1963). Section 8¢ (14) action 
— False Reports — Validity of Milk Marketing 
Order No. 13 — Intent -—— Payroll reports _................. 22 1416 


BENZ, GEORGE & Sons, d/b/a OAK Grove Darry v. 
HARDIN. No. 4-70-Civil 56. (D, Minn. May 25, 
1970). Affirming Judicial Officer’s dismissal of 
petition (29 A.D. 6) for lack of standing to sue 
under Order No. 61 where petitioner was not sub- 
ject to that order ery ree 29 671 


BENZ, GEORGE & Sons, d/b/a OAK GROVE DAIRY v. 
HARDIN. No. 4-70-Civil 57. (D. Minn. May 25, 
1970). Dismissal by the Court where administra- 
tive remedies not exhausted in AMA Docket No. 
Re Ee ND io tc ass see cae eat re ee 29 674 


BENZ, GEORGE & SONS v. CLIFFORD M. HARDIN. 342 F. 
Supp. 88 (D. Minn. April 25, 1972). Issues found 
purely legal; no material question of fact for deci- Seis 
sion by the court; summary judgment granted de- * Ca: 
fendant; dismissal of complaint ee 82 820 tur 








65 


737 


692 


969 


1416 


671 


674 


820 
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BENZ, GEORGE & SoONs v. EarL L. Butz. (8th Cir. April 
20, 1973). Affirming decision of U.S, District 
Court, D. Minn, April 25, 1972 


BLAIR, LORTON, et al. v. FREEMAN. 370 F. 2d 229 (D.C. 
Cir. 1966). Reversing District Court for D.C. with 
directions to grant relief, namely, declaration of 
invalidity of Section 1002.71(b) (‘nearby differ- 
ential”) of milk order No. 2 and injunction against 
its future enforcement 


BOONVILLE FARMS COOPERATIVE, INC. v. FREEMAN, (N.D. 
N.Y. 1964). Rulings in accordance with law — 


Burden of proof — Lack of evidence — Summary 
of judgment granted defendant — Dismissal of 
complaint 


BORDEN COMPANY et al., UNITED STATES* v. 308 U.S. 188 
(1930). Provisions of Federal Anti-Trust Act not 
impliedly repealed by’ Agricultural Marketing 
Agreement Act of 1937 — Provisions of Federal 
Anti-Trust Act not modified by Capper-Volstead 
Act — Court decision distinguished. Appeal of 28 
F. Supp. 177 (N.D. Ill. 1939) 


BORDEN, INC. v. EARL L. BUTZ. Secretary of Agricul- 
ture. (N.D. Il. 1975). Upholding the Secretary’s 
decision in 33 A.D. 998 


BorDEN, INC. v. EARL L. Butz. Secretary of Agricul- 
ture, 544 F. 2d 312 (7th Cir. 1976). District Court 
for the N.D. Il. 35 A.D. 1503 reversed 


BRAMSEN AND WELFELD v. HARDIN, et al. S. D. Fla. 346 
F. Supp. 934. (August 1, 1972). Entitlement to base 
quantity — Celery — Validity of Order No. 967 
Summary judgment granted defendant 


BROWN BROTHERS HARRIMAN AND COMPANY, FREEMAN 
v. 250 F. Supp. 32 (S.D. N.Y. Feb. 3, 1966). Dele- 
gation of subpoena power — Subpoena of records 
of a person not a regulated milk handler — Scope 
of subpoena 


BROWN BROTHERS HARRIMAN AND COMPANY, FREEMAN 
v, 857 F. 2d 741 (2d Cir. March 8, 1966). (Affirm- 
ing S.D. N.Y. 1966). Delegation of subpoena power 
— Subpoena of records of a person not a regulated 
milk handler — Scope of subpoena 


BROWN, FRED A. AND BROWN, JENNIE B. d/b/a GEM 
Dairy, v. FREEMAN AND UNITED STATES v. (D. 


Volume Page 


snes 32 824 
a a 25 1320 
as 23 1330 
9 740 
35 1503 
35 1703 
31 937 
Seats 25 151 
25 291 


* Cases are listed under defendants’ names where the Secretary of Agricul- 
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chaser” — Inapplicability of term used in regula- 


tion — Construction of phrase “not a handler” — 
“Handler”, meaning of phrase — Delivery of cream 
to handler — Divisions of corporations found not 
separate jural persons — Inapplicability of milk 
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April 22, 1975). Granting plaintiff’s motion for 
summary judgment 34 1314 
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Administrative law — Judicial review — Market 
service payments — Inapplicability of doctrine of 
res judicata to decisions of administrative officers 
and boards : 5 510 


GRANDVIEW DAIRY, INC. v, JONES, WAR Foop ADM’R 
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States v,. (W.D. Pa. November 1970) Material 
issue is whether the market administrator has 
made a determination that the defendant is subject 
to the marketing order — Finding is the determina- 
tion has been made; defendant required to file 
reports and make payments as prescribed by the 
milk marketing order 


LEONBERG, ANDREW W. d/b/a LEONBERG DAIRY, UNITED 
STATES v. (W.D. Pa. November 28, 1973) actions 
of defendant held to be contemptuous — sentenced 
to jail until he fully complies with order of the 
court and with the terms of Milk Marketing Order 
No. 36 


LEVINE, UNITED STATES v. 129 F. 2d 745 (2d Cir. 1942). 
Conviction of employee of market administrator of 
accepting bribe 
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Lewes Darry, INc., UNITED STATES v. (D. Del. 1963). 
Enforcement proceeding — Power to stay 


Lewes Darry, INc., UNITED STATES v. AND CLIFFORD S. 
OTT AND JAMES M. FAULKNER, INDIVIDUALLY AND 
AS Co-PARTNERS, d/b/a HOLLYBROOK DAIRY v. FREE- 
MAN. 837 F. 2d 827 (8d Cir. 1964). “Trade bar- 
rier” resulting from pool plant status — Remand 
to agency for facts 


Lewes Darry, INC., et al. v. FREEMAN. 260 F. Supp. 
921 (D. Del. November 9, 1966) District Court re- 
mands to Secretary — Holds that regulation of 
milk sold outside marketing area constitutes trade 
barrier within preview of Lehigh case — Substan- 
tial evidence — Judicial Officer Decision and 
Order on Remand, 25 A.D. 709 (1966) 


LEWEs Dairy, INC. AND CLIFForD 8S. OTT, et al. d/b/a 
HOLLYBROOK DAIRY v. FREEMAN 401 F, 2d 308 (8rd 
Cir. September 25, 1968) Affirming Judicial Of- 
cer’s decision (25 A.D. 709) and reversing 260 
F. Supp. 921 (D. Del 1966). Trade barrier issue — 
fully regulated handler — Lehigh distinguished — 
Section 8c (5) (C) 


Lewes Datry, INC. AND HOLLYBROOK DAIRY v. HARDIN 
(D. Del February 5, 1970) Plaintiffs’ motion for 
further remand granted to develop additional evi- 
dence on trade barrier issue — Trade barrier issue 
twice before tne Circuit Court with adverse re- 
sults to plaintiffs 394 U.S. 929 (1969) (cert. 
denied) 


MAQUOKETA VALLEY COOPERATIVE CREAMERY v. FREE- 
MAN, (N.D. Iowa. July 23, 1969) Affirming deci- 
sions in 27 A.D. 179 and 27 A.D. 693. Fully regu- 
lated handler under Order No. 62. Fluid milk 
products disposal. Recovery by defendant on coun- 
terclaim for $23,027.64 plus interest from August 
1, 1968 


MARIETTI, DOMINIC, et al. v. FREEMAN. (D. R.I. Septem- 
ber 30, 1964) Milk marketing area consolidation 
— Lack of standing to maintain action by pro- 
ducers 


MARIGOLD Foops, INc, v. EARL L. Butz. (D. Minn. April 
11, 1973) Affirming Judicial Officer’s decision (31 
A.D. 1115) — “Party Dip” properly classified 
as a Class I fluid milk product — Plaintiffs’ argu- 
ment arbitrary, capricious and without merit 
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MARIGOLD Foops, INc. v. EARL L. Butz. 493 F. 2d 60 


(8th Cir. March 13, 1974) No. 73-1311. Appeal 
from U.S.D.C. Minn. Order of Judicial Officer (31 
A.D. 1115) affirmed 
Identical decision at 


MARKETING ASSISTANCE PROGRAM, et al v. EARL L. 


Butz. (D. D.C. March 30, 1976) Denying plaintiffs’ 
motion for preliminary injunction and ordering 
status hearing 


MarTIN, UNITED STATES v. (D. Mass. 1948). Civil con- 


tempt proceedings — Effect of amendment of 
Secretary’s order subsequent to injunction judg- 
ment 


MARYLAND & VIRGINIA MILK PropuceErs’ ASss’N., INC., 


et al., UNITED STATES v. 90 F Supp. 681 (D. D.C. 
1950). Grant and denial of motion for judgment — 
Activity not constituting conspiracy to fix prices 
in violation of Sherman Anti-Trust Act — Evidence 
failing to establish conspiracy in violation of Sher- 
man Anti-Trust Act — Legality of “full supply” 
contracts under Sherman Anti-Trust Act — Aim 
of Federal Anti-Trust Laws — Marketing agree- 
ments — Exemption from Anti-Trust Laws — Ad- 
ministrative law and procedure — Judicial review 
of Secretary’s action in adjusting milk prices — 
Illegality of “full supply” contract under Sherman 
Anti-Trust Act in absence of submission to regu- 
lation by Secretary — Violation of Sherman Anti- 
Trust Act by cooperative association — Evidence 
failing to establish violation of Sherman Anti- 
Trust Act 


MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, INC. 


et al., UNITED STATES v. 179 F. 2d 426 (D.C. Cir. 
1949). Illegality of price-fixing under Sherman 
Anti-Trust Act — Combination tampering with 
price structures unlawful under Sherman Anti- 
Trust Act — Illegality of “full supply” contracts 
— Immateriality of amount of interstate trade in- 
volved in violation of Sherman Anti-Trust Act — 
Violation of Sherman Anti-Trust Act by coopera- 
tive association — Violation of Sherman Anti-Trust 
Act by cooperative association in absence of order 
or marketing agreement — Criminal law — Suf- 
ficiency of indictment for violation of Sherman 
Anti-Trust Act 


MARYLAND COOPERATIVE MILK Propucers, INC. et al., 


UNITED STATES v, 145 F. Supp. 151 (D. D.C. 1056). 
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Producer-Cooperative — Exemption from anti- 
trust laws — Combination between 2 cooperatives 
to fix prices 


MICHAELS DAIRIES, INC. v. EARL L. Butz. (D. D.C. Au- 
gust 21, 1975) Granting defendant’s motion for 
summary judgment and dismissing case — Oral 
motion to reconsider dismissal — denial of 


MILLs et al., UNITED STATES v. 185 F. Supp. 709 (D. 
Md. 1960). § 8a(6) action — Failure and refusal 
to file reports — Federal Reports Act — Sum- 
mary judgment 


Mitus et al., UNITED STATES v, 187 F. Supp. 314 (D. 
Md, 1960). § 8a(6) action — Fair § 8c(15) (A) 
hearing — De novo evidence — Irreparable injury 
— Public interest 


MILLs, HOWETH M., et al., UNITED STATE. v. 315 F. 2d 
828 (4th Cir. 1963). Ascertainment of parity — 
Producers to vote in referendum — Urban and 
rural marketing area — Pool plants 


MILLS v. FREEMAN, 294 F. Supp. 119 (D. Md. Decem- 
ber 13, 1966). Affirming Secretary’s decision (25 
A.D. 1307). Petition for refund of assessments 
— Powdered skim milk and cream — reconstitution 


of — Producer milk — Class I utilization — 
“Other source” milk — Res Judicata — Statutory 
authority — Order provisions valid — relief denied 


MINNESOTA, STATE OF, Ex REL. MILES Lorp, ATTORNEY 


GENERAL Vv. BENSON. 274 F. 2d 764 (D.C. Cir 1960) 
Standing to sue, Appeal from 172 F. Supp. 908, 
1957 


NEUGEBAUER, WALTER, d/b/a NEUGEBAUER DAIRY v. 
SECRETARY OF AGRICULTURE. (D.S.D. February 2, 
1970). Affirming Judicial Officer’s decision (27 
A.D. 187). Holding: July and August purchases of 
milk were from individual farm producers — plain- 
tiffs therefore are not producer-handlers and are 
subject to Order No. 75 


NEw ENGLAND DarrigEs, INC. v. WICKARD, 51 F. Supp. 
444 (D. Vt. 1943). Order No. 4 Cooperative, when 
not a handler 


New YorK STATE GUERNSEY BREEDERS’ Co-OP vw. 
WIcKARD. 141 F. 2d 805 (2d Cir. 1944). Limited 
character of judicial review of legality of milk 
order 
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New YorK STATE GUERNSEY BREEDERS’ COOPERATIVE, 
Inc. v. BENSON. (N.D, N.Y. 1959). Order No. 27 
— Disqualification for cooperative payments — 
Mortgage — Supply contract — Not in accord- 
ance with law 18 786 


NEWARK MILK AND CREAM Co. v. BENSON. 179 F. Supp. 
182 (D. N.J. 1959). Order 27 — Fluid skim differ- 
ential — Shipment from poo] plants to nonpool 
plant — Burden of proof Summary judgment 19 54 





NEWARK MILK AND CREAM Co. v. BENSON, 287 F. 2d 
681 (3d Cir. 1961). Fluid skim milk differential — 
Burden of proof — Nonpool plant 20 286 


Oak TREE FARM Dairy, INC. v. EARL L_ Butz. 390 F. 
Supp. 852 (E.D. N.Y. February 18, 1975) No. 
72 C 1402. Remanded for further proceedings not 
inconsistent with parts I and II of Opinion 34 560 
Identical decision at 84 1059 


OcpEN Darry Co. v. WICKARD, et al. 157 F. 2d 445 (7th 
Cir. 1946). Judicial review of War Food Admin- 
istrator’s order — Order sustained and affirmed 6 269 


OTT, CLIFFORD S., et al., UNITED STATES v. 214 F. Supp. 
616 (D. Del. 1963). § 608a(6) action — Compli- 
ance with Milk Marketing Order No. 16 — Reports 
— Temporary mandatory injunction pending 608¢ 
(15) (B) : oe ae 326 


PARKER et al. v. BROWN. 317 U.S. 341 (1943). Juris- 
diction of Federal courts — Suit to enjoin enforce- 
ment of state legislation — Suit in equity showing 
irreparable damage — Federa] Anti-Trust Act — 
Marketing program under California Agricultural 
Prorate Act not in conflict with Agricultural Mar- 
keting Agreement Act of 19837 — Regulation of 


state industry of local concern — Restrictions im- 
posed by state program upon intrastate sales as 
not violative of commerce clause — Effect of Fed- 


eral inaction upon state regulation of commerce — 

State regulation affecting interstate commerce 

sustained upon consideration of all relative facts 

and circumstances — Supreme Court may take 

judicial notice of available data of raisin industry 

in California Effect of state program on inter- 

state commerce in absence of adoption of market- 

ing program by Secretary of Agriculture — Su- 
preme Court cases distinguished 10 421 





PARKER v. UNITED STATES et al. 126 F. 2d 870 (1st 
Cir. 1942). Corporation — Injunction — Contempt 8 45 
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PARKER Vv. UNITED STATES et al. 129 F. 2d 374 (1st 
Cir. 1942.) Corporation — Contempt — Discretion 


of court 3 61 
186 PARKER v. UNITED States et al, 135 F. 2d 54 (1st 
Cir. 1943). Corporations — Contempt — Compen- 
satory fine 3 65 
PARKER v. UNITED STATES. 153 F. 2d 66 (ist Cir. 
5d 1946). Civil contempt — When contemnor re- 
leased by discharge in bankruptcy 6 862 
PEARCE, DAVE L. v. FREEMAN 238 F. Supp. 947 (E.D. 
286 La. 1965), Section 610 (i) — Conflicting Federal 
and State orders — Individual handler and mar- 
ket wide pools — Commerce Clause — Standing 
to sue 24 227 
560 PRUNE BARGAINING ASSOCIATION, et al. v. EARL L. BUTZ 
059 et al D.C. N.D. CA Summary judgment granted 
defendants and case dismissed 24 1070 
QUEENSBORO FARM PRODUCTS, INC, v. WICKARD. 47 F. 
269 Supp. 206. (E.D. N.Y. 1942). Order No. 27 — 
Use classification 3 212 


QUEENSBORO FARM PrRopUCTs, INC. v. WICKARD. 137 F. 
2d 969. (2d Cir. 1943). Order No. 27 — Use 
classification Appeal from 3 AD 212 3 220 


826 
QUINN, CARL NORMAN v. EARL L. BUTZ AND UNITED 


States. 510 F, 2d 743 (D.C. Cir. January 6, 1975) 
Petitioner seeks a review of the Secretary’s order 
rendering him ineligible for employment by any 
licensee under the PACA Act for a period of one 
year. Court remanded the case since the record did 
not support the action taken by the Secretary 34 7 


RASMUSSEN, WILLIAM J., et al. v. HARDIN. (D. Ariz. 
January 19, 1970) Consumer plaintiffs seek judi- 
cial review prior to enforcement proceeding — 
claim denial of due process and adverse economic 
affect of 1969 amendments to milk marketing order 


— Administrative remedies — failure to exhaust 
— Standing to sue — lack of by consumers — Only 
handlers are regulated by the Act 29 126 


REDDI-WIP COMPANY OF PHILADELPHIA, INC., et al. v. 

HARDIN, 315 F. Supp. 1117 (E.D. PA. July 15, 

421 | 1970). Reversing Judicial Officer’s decision (28 
A.D. 988). Holding: “Pour-Shun Pak” a creamer 

for coffee, etc., packaged in half-ounce containers 

45 is exempt from Class I classification as a ““steri- 
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lized product in hermetically sealed container” — 
The order language makes no distinction as to 
types of containers in which the products are 
packaged . 29 769 


RENKEN Datry Co. (M.H.) v. WickArp, 45 F. Supp. 
832 (E.D. N.Y. 1942). Order No. 27 Market serv- 
ice payments ; ei ag 316 


RENKEN Darry Co. (M.H.) v. WicKArD. 47 F. Supp. 
212 (E.D. N.Y. 1942), Order No. 27 — Use clas- 
sification 3 321 


RIDGELAND CREAMEERY CO., UNITED STATES v. 47 F. 
Supp. 145 (W.D. Wis. 1942). Exhaustion of ad- 
ministrative remedy 3 626 


Roserts et al. v. APLIN (D Mass. 1950.) Motion to dis- 
miss granted for lack of jurisdiction — Secretary 
of Agriculture indispensable party — Actions of 
market administrator within discretion of Secretary 
— Actions of market administrator as agent of 
Secretary i Re. ae ee 9 1384 


Rock RoyYAL CO-OPERATIVE, INC., et al., UNITED STATES 
v. 807 U.S. 5383 (1989), 59 S. Ct. 993, 83 L. ed. 1446. 
Constitutionality of Act — Validity of Order No. 
27 ; 2 391 


ROSASCO CREAMERIES, INC., JOHN E. v. ANDERSON. (S.D. 
N.Y. 1950). Parties — failure to substitute party 
— Dismissal ance ene ete Te) Saleen 1054 


RvuZICKA et al., UNITED STATES v. 152 F. 2d 167 (7th Cir. 
1945). Exhaustion of administrative remedy — 
Judicial review 5 9238 


RuzicKA et al., UNITED STATES v. 329 U.S. 287 (1946). 
Distribution of enforcing authority between courts 


and Secretary of Agriculture 5 931 
SAUQUOIT VALLEY FARMERS COOPERATIVE, INC, v. WICK- 

ARD. 45 F, Supp. 104 (N.D. N.Y. 1942). Strict com- 

pliance with prescribed temperature 3 684 


SHAMROCK FoopsS COMPANY, INC., UNITED STATES v. 
(D. Ariz. October 27, 1969) Enforcement proceed- 
ing to compel payment of obligations to the market 
administrator. Filled milk classified as a fluid milk 
product based on determination of State Dairy 
Commissioner for purposes of state law. Jurisdic- 
tion of the Court — absence of where defendant 
has not exhausted administrative remedies. Equities 
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at present with defendant in view of proposed rec- 
ommendation the Department that all monies due 
— past and present — be paid into the Registry 
of the Court; further proceedings stayed pending 
determination of the proceedings before the 
Secretary paces’ 28 1397 


SHAWANGUNK Co-0P DAIRIES, INC. v. JONES. 59 F. Supp. 
848 (S.D. N.Y. 1945). Accounting by handler for 
milk received from producers 5 124 


SHAWANGUNK Co-op DAIRIES, INC. v. JONES et al, 153 F. 
2d 700 (2d Cir. 1946). Accounting by handler for 
milk received from producers fet 5 576 


SHAWSHEEN Dairy, INc. 47 F. Supp. 494 (D. Mass. 
1942) Claims against milk handler provable in 
bankruptcy 3 619 


Smoot, EpGAr, d/b/a SMOoT JERSEY FARMS v. HARDIN 
AND UNITED STATES v. (D. Utah, November 30, 
1971) Granting motion of United States for sum- 
mary judgment. Affirming Judicial Officer’s de- 
cision (30 A.D. 713) involving producer-handler 
status where distribution of milk not under ex- 
clusive control : 30 1818 


SPRAGUE DAIRY COMPANY et al. v. ANDERSON (N.D. IIl. 
1946). Validity of Order No. 69 — Promulgation 
hearing record — Substantial evidence — Inclusion 
of contested county and townships in marketing area 6 729 


STARK et al v. WICKARD. 136 F. 2d 786 (D.C. Cir. 1944). 
Standing of milk producer to seek court review of 
Secretary’s order. Appeal of unpublished District 
Court decision A 3 140 


STARK et al. v. WICKARD. 321 U.S. 288 (1944). Right of 
producer to obtain court review of Secretary’s order 3 121 


STARK et al. v. BRANNAN. 82 F. Supp. 614 (D. D.C. 
1949) Order No. 4 — Invalidity of cooperative pay- 
ment provisions — Stay order — Producers right 
to maintain class action to restrain Secretary 
against diversion of funds from producers’ pool — 


Action — Right to sue where encroachment is 
slight — Right to sue where expense of litigation is 
borne by another party — Power of court to set 





aside action of Secretary Broad powers of Secre- 
tary not unlimited and his wide discretion not un- 
trammeled — Lack of power of administrative 
agency to take property of one person for benefit 
of another — Words and phrases — Construction 
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and meaning of word “incidental” — Application of 
meaning of word “Incidental” relative to term “not 
inconsistent” Administrative construction of sta- 
tutes — Legislative history of provision of Act rel- 
ative to deductions for payments to cooperative 
associations ey cee Lees, 8 637 


Steruinc Davis Datry et al., UNITED STATES v. (D. N.J. 
1959). Order No. 27 — Section 8a(6) — Handler 
status — Mandatory injunction. ........2650..4.2..0.00400.. 18 780 


STERLING DAVIS DAIRY v. FREEMAN 2538 F. Supp. 80 (D. 
N.J. 1965). The Court upheld the Judicial Officer’s 
decision (23 A.D. 599 (1964) in an action for sum- 
mary judgment, Status under order — Pool plant 
— Fluid skim differential — Burden of proof — 
Lehigh case — Refund — Compensatory payments 
Termination of obligations , ee es 1411 


Suncrest FARMS, INc. v. BENSON. 183 F. Supp. 80 
(E.D. Pa. 1960). Order 27 — Nonpool plant — 
Notice requirements — Compensatory payments 
8c(5) (A) — 8ce(7) (D) — Election Bat 19 579 


SuNCREST FARMS, INC. v. FREEMAN (E.D. Pa. 1962). 
Final judgment — Compensatory payments 21 1068 


Sunny Ayr Farms Dairy, INC., UNITED STATES v. 323 
F. Supp. 825 (E.D. Pa. February 9, 1971). Enforce- 
ment proceeding. Government’s motion for sum- 
mary judgment granted. Holding the only material 
issue of fact is whether market administrator has 
determined that the defendant is subject to the 
order. Established. Defendant ordered to pay on 
behalf of the producer-settlement fund . 80 821 


SUNNYDALE FARMS, INC. v. FREEMAN. 213 F, Supp. 778. 
(E.D. N.Y. July 29, 1963). Conversion of volume 
of milk to weight — Records — Bottling machines 22 210 


Sunny Hitt Farms DArIRY COMPANY, INC., UNITED 
STATES v. 258 F. Supp. 94. (E.D. Mo, May 31, 1966) 
Enforcement proceeding — Exhaustion of admin- 
istrative remedies — Trade barrier within purview 
of Lehigh case — Determination of amount due 
market administrator Sn eedMuetes. 26 5 


SUNNY HILL Farms DAIRY COMPANY v. FREEMAN. 307 
F. Supp. 392 (D. Mo. October 23, 1969). Vacating 
and setting aside Judicial Officer’s decision (26 
A.D. 201) and remanding to Secretary for further 
action, Holding: The 15-cent location differential 
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imposed upon producer milk received at plaintiff’s 
pool plant unconstitutionally discriminates against 
plaintiff 


Sunny HILL Farms DAIRY CoMPANY, INC v. HARDIN. 
446 F. 2d 1124 (8th Cir. August 25, 1971) Affirm- 
ing Judicial Officer’s decision (26 A.D. 201) and 
reversing District Court (307 F. Supp. 392) 
(E.D. Mo. 1969). (28 A.D. 1385). Location differ- 
ential imposed on producer milk in issue is stat- 
utorily permissible, is a valid and reasonable 
exercise of administration, and is not a “trade 
barrier” — Held invalid in Lehigh Valley Coopera- 
tive Farmers, Inc. v. United States, 370 U.S. 76 
(1962) 


TAPOR DAIRIES COMPANY, et al. v. BENSON (N.D. Ohio 
1958) Order No. 75 — Section 8c (15) (A) disposi- 
tion affirmed 


TaAPor DAIRIES COMPANY, et al. v. BENSON (N.D. Ohio 
1958). Order No. 75 — Amendment of prior order 
to require payment to market administrator 


TELLING-BELLE VERNON Co., et al., UNITED STATES v. 
(N.D. Ohio 1948). Preliminary mandatory injunc- 
tion — Compliance with milk order while its valid- 
ity questioned 


TITUSVILLE DAIRY Propucts Co., UNITED STATES v. 63 
F. Supp. 104 (W.D. Pa. 1945). Mandatory injunc- 
tion — Stay of administrative proceeding 


TITUSVILLE DAIRY Propucts Co. v. ANDERSON. 77 F. 
Supp. 232 (W.D. Pa. 1945). Order No. 27 — Evi- 
dence — Termination of status as handler 


TITUSVILLE DAIRY Propucts Co. v. BRANNAN. 176 F. 2d 
332 (8d Cir. 1949). Order No. 27 not regulation 
of arbitrary nature Status as handler under 
Order No. 27 — Regulation of shipments current 
in or affecting interstate commerce under Order 
No, 27 — Status as handler subject to approval by 
Department of Health under Order No. 27 — 
Judicial Officer’s decision holding status of peti- 
tioner as handler, affirmed 





TURNER DAIry Co., UNITED STATES v. 162 F, 2d 425 
(7th Cir. 1947). Court enjoining compliance with 
and restraining violation of milk marketing order 
— Right of government to mandatory injunction 
to compel payment of amounts due under milk 
marketing order — Interlocutory order — Final 
decision 
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TURNER DAIRY COMPANY, UNITED STATES v. 166 F. 2d 
1 (7th Cir, 1948). Modification of judgment of 
lower court by appellate court — Filing of reports 
— Payment of sums due market administrator — 
Exhaustion of administrative remedy — Finding 
of ascertainment and determination of parity price 
— Handler’s right to question constitutionality of 
legislation of administrative order — Power of 
court to determine validity of administrative order 


TURNER DAIRY COMPANY, UNITED STATES v. 166 F. 2d 
1 (7th Cir. 1948). Modified on rehearing. Modifica- 
tion of its original opinion by Circuit Court of 
Appeals — Enforcement action — Right to stay of 
judgment — Exhaustion of administrative remedy 


TuscAN Dairy FArmMs, INC. et al. v, HARDIN. (D. NJ. 
June 7, 1972) Ruling on due process — Dismissal 


UELMAN, DONALD AND PURE MILK PRODUCTS COOPERA- 
TIVE v. FREEMAN. 267 F. Supp. 842 (E.D. Wis. 
May 19, 1967) Producers — Standing to sue — 
Authority of the Secretary to fix minimum prices 
without notice and hearing — Equivalent pricing 
factor — Dismissal] 


UELMAN, DONALD AND PURE MILK PRODUCTS COOPERA- 
TIVE v. FREEMAN. 3888 F. 2d 308 (7th Cir. Decem- 
ber 21, 1967) (Judge Kiley dissenting). Affirms 
267 F. Supp, 842 (E.D. Wis. 1967) (26 A.D. 453) 
— Dismissal 


UNITED DAIRIES, INC.. v. FREEMAN. 271 F. Supp. 779 
(D. Col. June 5, 1967) Affirms Judicial Officer’s 
decision (25 A.D. 1) Deductions from payments 
due producers — Assignments to corporation for 
capital stock — Failure to pay minimum prices 


UNITED MILK PRODUCERS OF NEW JERSEY, et al. v. BEN- 
SON, (D. D.C, 1954). Order No. 27 — No standing 
to sue — Marketing area — Minimum prices .- 


UnitTeD MiLk Propucts Co. 261 F. Supp. 766 (N.D. 
Ill, May 27, 1966) Bankruptcy — Producer-settle- 
ment fund credits — payable directly to unpaid 
producers — not property of petitioner’s estate in 
bankruptcy. Affirms order of eens 28, 1966, 
of the referee in bankruptcy 


UNIVERSAL MILK BOTTLE SERVICE, INC., et al., UNITED 
STATES v. 85 F. Supp. 622 (S.D. Ohio 1950). Denial 
of motions to dismiss indictments — Price-fixing — 
Violation of Sherman Anti-Trust Act — Illegality 





Volume Page 


31 


26 


27 


26 


13 


25 


240 


246 


1126 


453 


36 


600 


1201 


580 





CUMULATIVE LIST OF COURT DECISIONS 2163 
Agricultural Marketing Agreement Act of 1937—Cont. Volume Page 


of price-fixing under Sherman Anti-Trust Act — 
Substantial effect on interstate commerce — Suf- 
ficiency of indictment under Sherman Anti-Trust 
Act — Effect of movement of commodity in inter- 
state commerce — Flow of fluid milk in price- 
fixing conspiracy as constituting interstate com- 
merce — Sherman Anti-Trust Act — Order of 
Secretary of Agriculture as not granting immunity 
for conspiracy to fix prices — Sufficiency of 
indictment — Function of indictment and infor- 
mation . eee tg 1516 


VANCE, L. B. AND VANCE, FORD, PARTNERS, d/b/a VANCE 
} Dairy, v. BENSON. (S.D. Miss. 1960). CA 1495 
Regulation of producer-handler’s own farm pro- 
duction — Statutory authority — Not in accord 
: with law andes ae 19 796 


VANCE, L. B. AND VANCE, FORD, PARTNERS, d/b/a VANCE 
Dairy, v. BENSON. (S.D. Miss. 1960). CA 1495 
Summary judgment granted plaintiffs — Decision 
at 19 AD 796 19 803 


3 VANCE, L. B. AND VANCE, FORD, PARTNERS, d/b/a VANCE 
DaIRY, BENSON v. 319 F. 2d 841 (5th Cir. June 19, 
| 1963). Pricing and pooling of producer-handler 


milk — District court reversed. Secretary’s deci- 
sion upheld Sole ; 22 746 
6 VANCE, L. B. AND VANCE, Forp d/b/a VANCE Dairy, 


FREEMAN v. 825 F. 2d 663 (5th Cir. December 18, 
1963). Petition for rehearing denied — Intrastate 
commerce — Trade barrier 4 22 1424 


VAUGHN-GRIFFIN PACKING COMPANY v. FREEMAN, 294 
F. Supp. 458 (M.D. Fla. September 20, 1968) Re- 
manding to Secretary for amendment to market- 
ing order to provide method for fixing new handler 

1 allotments under a uniform rule applicable to both 

new and old handlers — Marketing order for 
grapefruit grown in Interior District of Florida 
— Section 913.43(e) invalid — Inconsistent with 
Section 8c(6)(C) of the Act — Violative of due 
process — Affirming Judicial Officer’s decision 
(27 A.D. 6) in other respects Faas 27 1190 


Vocr’s Dairies, INc. v. WICKARD. 45 F. Supp. 94 (S.D. 
N.Y. 1942). Producer, who is — Judicial review of 
administrative definition ; ss 3 611 


WADDINGTON MILK Co., INC. v. WICKARD. 140 F. 2d 97 
(2d Cir. 1944), Order No. 27 — Use classification ......... 3 685 
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Wawa Datry Farms, INc. v. WICKARD. 56 F. Supp. 67 
(E.D. Pa. 1944). Judicial review of Secretary’s 
ruling — No trial de novo 


Wawa DaAtry Farms, INc. v. WICKARD. 149 F. 2d 860 
(8rd Cir. 1945). Validity of milk-receiving station 
differential 


WEIsscLAss GoLtp SEAL DAIRY CORPORATION, et al. v. 
Earu L. Butz, Secretary of Agriculture. 73 Civ. 2464 
(M.P.) (Decided December 20, 1978). Fluid skim 
milk differential — Classification and allocation 
during transition period — Market Administrator’s 
correction of handler’s report — Actual use classi- 
fication — Time of final classification actual uti- 
lization time under provisions in effect in prior 
month. Jurisdiction of court was to determine 
whether the Judicial Officer’s decision (32 A.D. 
1004) was “in accordance with law”, The court 
held that said decision was in accordance with law. 
Summary judgment granted defendant. Denied to 
plaintiffs, and the action dismissed on its merit 


WESTERN FRUIT GROWERS, INC. et al., UNITED STATES v. 
34 F. Supp. 794 (S.D. Cal. 1940). Power of Fed- 
eral court to protect its jurisdiction 


WESTERN FRUIT GROWERS, INC., et al. v. UNITED STATES 
124 F. 2d 381 (9th Cir. 1941). Power of Federal 
courts to enjoin prosecution of State court action 


WETMILLER DAIRY & Farm Propucts Co., INC. v. 
WICKARD. 60 F. Supp. 622 (W.D. N.Y. 1944). Clas- 
sification of milk in accordance with its utilization 
at second plant 


WETMILLER DAIRY & FARM Propucts Co., INC. v. 
WIcKARD. 149 F. 2d 330 (2d. Cir. 1945). Reclassi- 
fication of milk by Secretary — Effect of market 
administrator’s acquiescence in III-A classification 


WHITING MILK COMPANY v. BRANNAN (D. Mass. 1949). 
Ruling of Judicial Officer relative to butter provi- 
sion of Order No. 4 sustained by district court — 
Interpretation of butter provision of Order No. 4 
— Consideration of rationality of price schedule — 
Resort to administrative history — Policy of but- 
ter provision of Order No. 4 — Interpretation of 
reporting and payment provisions of Order No. 4 
not inconsistent — Permissibility of segregation 
of churned butter under Order No. 4 — Claim of 
estoppel not well founded — Type of retroactive 
ruling relative to Order No. 4 inevitable in judicial 
process 
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WIELAND (C.J.) AND SON DAIRY PRODUCTS COMPANY, 
INc. v. WICKARD, 68 F. Supp. 93 (E.D, Wis. 1946). 
Judicial review of Secretary’s order — Overpay- 
ments — Variation in total butterfat tests 


WILLow CrossiINGc Dairy FARM, INC. v. HARDIN. (W.D. 
Pa. May 28, 1971) Granting Government’s motion 
to dismiss for lack of jurisdiction — Court appeal 
not timely filed — Time for filing accrues from 
“date of entry” of order 


WILLow Farms Dairy, INc. v. BENSON. 181 F. Supp. 
802 (D.. Md., March 1, 1960). Denial of payment 
of net pool obligation in court pending appeal of 
section 8c (15) (B) proceeding prematurely brought 


WILLOW FARMs DAIRY v. BENSON. 276 F. 2d 856 (4th 
Cir. March 12, 1960). Section 8¢ (15) (B) action 
prematurely brought — Lack of jurisdiction — Ap- 
peal of 181 F. Supp. 798 (19 AD 574) (D. Md. 
February 19, 1960) 


WiLLtow Farms Datrry, INc. v. BENSON. 181 F. Supp. 
798 (D. Md. February 19, 1960). Complaint dis- 
missed. Section 8c (15)(B) action prematurely 
brought — Lack of jurisdiction 


WiLLow Farms Dairy, INc. v. FREEMAN, AND HOWETH 
M. MILs et al. v. FREEMAN, 206 F. Supp. 239 (D. 
Md. 1962). § 8c (15)(B) actions — Validity of 
Order No. 127 Parity, Producers to vote in refer- 
endum — Urban and rural marketing areas — 
Discrimination 


WINDHAM CREAMERY, INC. v. FREEMAN, 230 F. Supp. 
632 (D. N.J. 1964). Order No. 27 (now known as 
No. 2) Legality of pricing for economic purposes 
— Classification of cream delivered to ships at 
piers within and outside of New York metro- 
politan district — Discriminatory result — Foreign 
commerce .. 


WINDHAM CREAMERY, INC. v. FREEMAN, 350 F. 2d 978 
(3d Cir. 1965). Classification -— Delivery to a 
plant or purchaser — Distinction in cream classi- 
fication — New York Metropolitan District — 
Affirms 20 A.D. 695 


Woop et al., UNITED STATES v. 61 F. Supp. 175 (D. 
Mass. 1945). Administrative law — Exhaustion of 
administrative remedy — Action to enforce com- 


pliance with courts —.... _— pipe hen. corte ret 
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WrRIGHTWOoop DAIRY COMPANY, UNITED STATES v. 315 
U.S, 110 62 S. Ct. 523, 86 L. ed. 726. Effect of 
intrastate commerce competition upon regulation 
of interstate commerce 2 778 


WRrIGHTWoop DAIRY COMPANY, UNITED STATES v. 127 
F. 2d 907 (7th Cir. 1942). Powers of Secretary 
under Act — On remand from 315 U.S. 110, 2 
AD 1778 2 789 


YADKIN VALLEY DAIRY COOPERATIVE, INC., UNITED 
States v. 209 F. Supp. 684 (M.D. N.C, 1962). 
8a(6) action — Validity of Milk Marketing Order 


No. 3 — Lack of jurisdiction — Exhaustion of 
administrative remedy — Summary judgment 
granted 21 1070 


YADKIN VALLEY DAIRy CORPORATIVE, INC. v. FREEMAN. 
(M.D. N.C, April 16, 1969) Affirming Judicial 
Officer’s decision and order (22 A.D. 970) and 
Judicial Officer’s decision and order on remand 
(26 A.D. 218). Order construction — Cooperative 
handler — Pool plant — Regulation of milk sold 
to military installation — Validity of assessments 28 398 


ZUBER et al. v. RUSELL ALLEN et al, FREEMAN v. RUS- 
SELL ALLEN et al. (402 F. 2d 660 (D.C. Cir. Sep- 
tember 23, 1968) Affirming judgment of District 
Court for District of Columbia declaring illegal 
and enjoining further enforcement of the “nearby 
differential” provision of milk marketing order for 
the Massachusetts-Rhode Island marketing area fee 1046 


COMMODITY EXCHANGE ACT 


BOARD OF TRADE OF KANSAs City, Mo. et al v. MILLIGAN 
et al., 16 F. Supp. 859 (W.D. MO. 1936). Constitu- 
tionality of Commodity Exchange Act — Inter- 
state commerce — Adoption of necessary and con- 
venient means by Congress to exercise its powers 
— Due process clause 8 97 


BOARD OF TRADE OF KANSAS Clty, Mo. et al v. MILLIGAN 
et al., 90 F. 2d 855 (8th Cir. 1937), Purpose of 


Act — Evidence — Presumption of constitutional- 
ity of statutes — Presumption as to performance 
of duty by public officials — Interstate commerce | 


— Freedom of contract — injunction ieee: 8 102 
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BOARD OF TRADE OF THE CITY OF CHICAGO et al. v. 
OLSEN, 262 U. S. 1, 43 S. Ct. 470, 67 L. ed. 839. 


Constitutionality of Act = 


CARGILL, INC. v. HARDIN et al. (8th Cir, 1971). Affirm- 
ing decision (29 A.D. 880) involving manipulation 
and the imposition of sanctions against the cor- 
porate respondent 


Corn Propucts REFINING COMPANY v. BENSON. 232 F. 
2d 554 (2d Cir, 1956). Corn futures — validity of 
trading limitation — bonafide hedging 


EcoNoMou, ARTHUR N., and ARTHUR N. EcoNoMOU & 
Co., INc. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE. No, 73-1221. 2d Cir. (March 28, 1974). 
Granting petitioners’ petition for review and set- 
ting aside Department’s order in 32 A.D. 14 


G. H. MILLER AND COMPANY v. UNITED STATES, 260 F. 
2d 286 (7th Cir. 1958). Corner of egg futures — 
Price manipulation — Weight of evidence — Prima 
facie case — Failure of respondents to testify 


859 U. S. 907 (2-24-59) Cert. denied. Modification 
of penalty as too severe Petition for rehearing 





Rehearing by Court En Banc 9-23-58. Scope of 
review of penalty — No abuse of discretion 


GoopMAN, BENEDIcT K, v. BENSON. 286 F. 2d 896 (7th 
Cir. 1961). Reporting — Position limits — Estop- 
pel against Secretary — Wilfulness — Administra- 
tive Procedure Act — Sanction 


KENT, J. H. et al v. HARDIN et al. 425 F, 2d 1346 (5th 
Cir. May 14, 1970). Affirming decision in 28 A.D. 
656. Trades in commodity futures made pursuant to 
common trading plan and exceeding trading limits 
held to be a wilfull violation of the Act. Denial of 
trading privileges for 90 days, Evidence — ad- 
missibility of — Miranda doctrine not applicable 


LAIKEN v. UNITED STATES et al. 345 F. 2d 784. (2d Cir. 
5-18-65). Noncompetitive trades — Violation of 
Section 1.38 of the regulations — Affirms 23 A.D. 
1193 


Moore v. CHICAGO MERCANTILE EXCHANGE et al; BEN- 
NETT et al. v. BOARD OF TRADE OF CITY OF CHICAGO 
et al. 90 F. 2d 735 (7th Cir. 1937). Constitutional- 
ity of the Act — Interstate commerce — Congres- 
sional findings — Purpose of Act — Prohibition 
of wild forms of speculation — Duty of Circuit 
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Court relative to Supreme Court decisions with 
respect to constitutionality of statute -.... iat ee aes 88 


NELSON v. SECRETARY OF AGRICULTURE. 133 F.2d 453 
(7th Cir. 1948). Suspension from trading 
privileges ead JO. f US) opis aratl. 3 3 825 


NIcHous & Co. v. SECRETARY OF AGRICULTURE. 131 F. 2d 
651 (1st Cir, 1942). Acting on other side of cus- 
tomer’s trades : yt ad : Ree 3 552 


136 F. 2d 508 (1st Cir. 1942). ee what 
constitutes ar ees re Pees 3 1032 


WEIs, IRVING AND COMPANY et al. v. BRANNAN. 171 
F. 2d 232 (2d Cir. 1948). Suspension of registra- 
tion and trading privileges of futures commission 
merchant and floor broker — Requirements of 
Act relating to written records — Concealment 
and evasion of provisions of Act relating to written 
records — Duty of Government inspectors — Ad- 
ministrative law — Review of Act by appellate 
court as to appropriate punishment — Limitation 
of judicial review of remedies or penalties — 
Effect of violation of Act by partner upon partner- 
ship scdeipcngusiigsshc SP a eee Cee eee ae 1236 


FEDERAL SEED ACT Volume Page 


HARDISON SEED Co. (E.K.) v. JONES. 149 F. 2d 252. 
(6th Cir. 1945). Cease and desist — Seeds — false 


labels om) ; South, wick ow TRA (4 ES LE ee Ure 221 
UNITED STATES v. DUNN. 55 F. Supp. 535 (S.D. N.Y. 

1944) False seed advertisement eee 937 

GRAIN FUTURES ACT Volume Page 


BARTLETT FRAZIER Co. v. Hype, et al. 56 F. 2d 245 
(N.D. Ill. 1932), Validity of provisions of Grain 
Futures Act relative to reports and inspection of 
records — Dismissal of bill in equity for want of 
equity Beare athe 8 112 





65 F. 2d 350 (7th Cir. 1933). Constitutionality of 
Act — Searches and seizures — Due process ................. 8 116 
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PACKERS AND STOCKYARDS ACT, 1921 


AIKENS, Frep S., et al. v. BENSON. 282 F.2d 53. (10th 


Cir, 1960). Dealer-buyers — Turn system ............... 


AMERICAN BEEF PACKERS, INC. v, UNITED STATES DE- 
PARTMENT OF AGRICULTURE. (8th Cir. 1973). Price 


manipulation — Dressed hog carcasses — Owner- 
ship and control — simultaneous, of market agen- 
cies and dealers — Motion to sever — denial of 


— Petition for review dismissed 


ARKANSAS VALLEY INDUSTRIES, INC., et al. v. FREEMAN. 
(8th Cir, 1969). Setting aside decision in 27 A.D. 
84, Holding: The Department has no jurisdiction 
— plaintiffs are live poultry dealers and handlers. 
Sections 208, 204 and 205 of the Act applicable 
to packers only 


ARMOUR AND COMPANY v. UNITED STATES, 402 F.2d 712 
(7th Cir. 1968). Reversing decision in 26 A.D. 484. 
Bacon sales promotion — Coupon refunds — Un- 
fair practice — “below cost sales” 


ARNOLD LIVESTOCK SALES COMPANY v. W. B. PEARSON, 
Sr. and NORTHWESTERN NATIONAL INSURANCE COM- 
PANY. D. NB. Judgment for plaintiff 


BERIGAN, FRANK A., et al. v. UNITED STATES and BEN- 
SON. 257 F.2d 852 (8th Cir. 1958). Turn system 
— validity of — Reasonable buying services 


BowMaANn, W. I. v. UNITED STATES DEPT. OF AGRICUL- 
TURE, et al. 352 F.2d 281 (1965) ; 363 F.2d 81 (5th 
Cir. 1966). Affirms decision in 23 A.D. 1074. Insol- 
vency — Shippers proceeds — Financing others — 
Failure to follow rate schedule — Accounts and 
records — Sanction 


BRUHN’s FREEZER MEATS OF CHICAGO, INC. v. UNITED 
States. (8th Cir. 1971). Manufacture or meat or 
meat food products for sale or shipment makes 
plaintiffs packers — Bait and switch — deceptive 
practices — Cease and desist order justified 


CaprroL PACKING COMPANY et al v. UNITED STATES, 
SoL FELSEN et al v. UNITED STATES AND FREEMAN 
(10th Cir. 1965). Findings in 22 A.D. 651 and 1234 
(1968) upheld. Violations with respect to loans, 
consignment sales, boycotting. Court set aside find- 
ings with respect to partner’s authority to act in 
making loans, ordering in, undue preferences or 
advantages, deductions for yardage and transac- 
tions occurring prior to amendment of statute 
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CELLA v. UNITED STATES et al. 208 F.2d 783 (7th Cir. 
1953). Suspension of registration — Evidence — 
Credibility of witnesses —Due process — Ade- 
quacy of inquiry — Nature of liability — Pro- 
cedural requirements — Power of Congress — 
Scope of order 


CENTRAL CoAst Meats, INC. et al. v. U. S. DEPT. OF 
AGRICULTURE, (9th Cir. ). Reversing DC up- 
holding of order in 33 A.D. 117 


CENTRAL NEBRASKA COMMISSION Co, v. W. B. PEARSON, 
Sr., and NORTHWESTERN NATIONAL INSURANCE 
ComMPANY. D. NB. Judgment for plaintiff 


CLARK, JULIAN v. SECRETARY OF AGRICULTURE. (5th Cir. 
1971). Bonding and financial requirements — Peti- 
tion for review of decision (30 A.D. 730) dismissed 
for want of prosecution 


DANIELS, HARRY C. v. UNITED STATES, et al. 242 F.2d 
89 (7th Cir. 1957). Market agency — Misuse of 
shippers’ proceeds — Feed and pen charges — 
Severity of penalty — Request for remand for ad- 
ditional evidence 


DAvis, CurT, et al., d/b/a PELAHATCHIE POULTRY COM- 
PANY v. UNITED STATES. (5th Cir. 1970). Set aside 
for reasons stated in Arkansas Valley Industries, 
Inc. v. Freeman, 415 F.2d 718 (8th Cir. 1969). Ap- 
pellants live poultry dealers or handlers subject 
to the Act, but the Department has no authority to 
issue a cease and desist order under the provisions 
which the court found applicable solely to packers 


FAIRBANK, ARNOLD, et al. v. HARDIN. 429 F.2d 264 
(5-8-70) (9th Cir. 1970) Unfair and deceptive prac- 
tice — selling livestock at false and incorrect 
weights — Suspension of plaintiffs for 6 months 
(27 A.D. 13871) upheld 


FoLSOM-THIRD STREET MEAT Co., et al. v. FREEMAN. 
N.D. Cal. 1969. 307 F. Supp. 222 (11-12-69). Whole- 
sale meat enterprises — Meat purchases — for re- 
sale after subdividing into customer cuts for 
sale or shipment in commerce — Plaintiffs held to 
be packers — Failure to file annual packer reports 


HANDY BROTHERS COMPANY (0.V.) v. WALLACE et al. 
(E.D. Pa. 1935). Validity of amendment to Packers 
and Stockyards Act, 1921 — Constitutional law — 


Delegation of legislative power — Commerce clause ...... 
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Hays LIVESTOCK COMMISSION Co. v. MALY LIVESTOCK 
CoMMISSION Co., and other consolidated appeals 
from U.S. D.C. Kansas. 10th Cir. Affirming, as 
modified, the judgments 


Hyatt, Roy, AND A. E. WARD, d/b/a HYATT AND WARD 
LIVESTOCK COMMISSION COMPANY v. BENSON, 276 
F. 2d 308 (10th Cir. 1960). Records — Custodial 
account — Fees improperly charged 


MALY LIVESTOCK COMMISSION Co., INC. v. HARDIN, et al. 
8th Cir. August 2, 1971. Dismissal for lack of 
jurisdiction. Petitions for review by a company 
against which reparation awards have been issued 


Mipwest FarMeErs, INC. v. UNITED STATES et al.; 
Crosby et al. v. SAME; BARTON v. SAME, 64 F. Supp. 
91 (D. Minn. 1945). Suspension of registration — 
Unfair, unjustly discriminatory or deceptive prac- 
tices 


MIROTZNIK et al. v. UNITED STATES et al., 64 F. Supp. 
635 (E.D. N.Y. 1946). Unauthorized revocation of 
license -— Denial of application for license of un- 
licensed partner 


MITCHELL, JOSEPH L., d/b/a LA SALLE COUNTY LIVE- 
STOCK MARKETING CENTER Vv. FREEMAN, 308 F. 2d 
855 (7th Cir, 1962). Cease and desist — False 
weights — Scale tickets — Records — Shrinkage 
— Inadmissibility of testimony 


MorGan et al. v. UNITED STATES et al., 298 U.S. 468, 
56 S. Ct. 906, 80 L. ed. 1288. Fair hearing — Rate 
proceeding 


MorGAN et al v. UNITED States et al., 304 U.S. 1, 58 S. 
Ct, 773, 82 L. ed. 1129. Fair hearing — Rate pro- 
ceeding 


NEUGEBAUER, SAM v. LARRY L. RYKEN. S.D. SD. C.A. 
74-4018. Upholding reparation order 


NOSTRAND POULTRY MARKET, INC. v. UNITED STATES, 
et al. 59 F. Supp. 245. (E.D. N.Y. 1945). Denial of 
application for license — Constitutionality of Act 


PLAINVILLE LIVESTOCK COMMISSION COMPANY, INC. v. 
MALY LIVESTOCK COMMISSION COMPANY, INC. et al. 
Consolidated appeals from D| Kansas, (10th Cir. 
1974). Judgments, as modified, affirmed 


RAYVILLE LIvETOCK AUCTION, INC. v. USDA, (5th Cir. 
1971). Petition for review — Sanction against peti- 
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tioner for sale of brucellosis-reactor cows — Peti- 
tion dismissed for lack of prosecution 


RusH CouNTy SALES COMPANY, a Partnership, v. MALY 
LIVESTOCK COMMISSION COMPANY, INC., et al. (10th 
Cir. 1974). Consolidated appeals from D. Kansas. 
Judgments, as modified, affirmed 


St. JosEPH Stock YARDS COMPANY v. UNITED STATES, 
11 F, Supp. 322 (W.D. Mo. 1935). Validity of stock- 
yards rate order 


St. JosepH Stock YARDS COMPANY v. UNITED STATES, 


Volume Page 


298 U.S. 38, 56 S. Ct. 720, 80 L. ed. 1033. Validity 


of stockyards rate order 


SAFEWAY STorEs, INC. v. FREEMAN. 244 F, Supp. 779 
(9-7-65). THe GREAT ATLANTIC & PACIFIC TEA 
COMPANY v. FREEMAN. (D.C. Cir. 1966). 369 F.2d 
952. Affirms D.C. D.C. granting of summary judg- 
ment in favor of the Secretary. Reporting require- 
ments — Packers 


SEBASTOPOL MEAT COMPANY, INC. and ROBERT W. 
SINGLETON v. SECRETARY OF AGRICULTURE. (9th Cir. 
1971) Propriety of cease and desist order against 
petitioner Singleton (28 A.D. 485) — Petition to 
set aside denied — State law distinguished from 
Federal law — Citing Bruhn’s Freezer Meais (8th 
Cir. 1971) 


Sioux City Stock YARDS COMPANY v. UNITED STATES. 
49 F, Supp. 901. (N.D. Iowa 1943). Refusal to 
render stockyard services — cease and desist 


SOLOMON VALLEY FEEDLOT, INC. and KANSAS LIVESTOCK 
ASOCIATION v. EARL Butz, et al. D. Kans. C.A. No. 
74-133-C5. Setting aside defendant’s Notice to 
plaintiff Solomon to register and obtain bonds as 
a “dealer” 


SOLOMON VALLEY FEEDLOT, INC. and KANSAS LIVESTOCK 
ASSOCIATION v. EARL BuTZ, et al. D. Kan. C.A. No. 
74-133-C5. Declaratory Judgment in favor of plain- 
tiffs 


STAFFORD et al. v. WALLACE, 258 U.S. 495, 52 S. Ct. 397, 
66 L. ed, 735. Constitutionality of act 


SULLIVAN Co. v. WELLS, 89 F. Supp. 317 (D. Nebr. 
1950). Action of seller as constituting estoppel — 
Principal and agent — Liability of innocent agent 
— Courts — Supreme Court decisions followed by 
Federal Court — Duty of licensed consignor under 
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Packers and Stockyards Act, 1921 to serve all in- 
discriminately 


Swirt & COMPANY v. UNITED STATES; AMERICAN 
STORES COMPANY v. UNITED STATES. (7th Cir. 
1968) ) 393 F.2d 247 (4-1-68). Packers — Noncom- 
petitive purchase of lambs — Price agreement — 
Cease and desist 


Swirt & COMPANY v. UNITED STATES, 317 F. 2d 53 (7th 
Cir. 1963). §§ 202(a) and (b) violations — Proof 
of injury — Price differential — Single sale — 
Scope of order 


Swirt & CoMPANY v. UNITED STATES AND FREEMAN, 
308 F. 2d 849 (7th Cir. 1962). Violation of §§ 202 


and 401 — Packer — Records — Agreement to 
share purchases — Procedural due process — Price 
information — Scope of order 


UNITED STATES v. CANNON (N.D. Ill. 1953). 117 F. 
Supp. 294, Weighmaster — Indictment — Incor- 
rect weights — False entries — Application of 
§ 50 of Title 15 to P.&S. Act — Motion to dis- 
miss denied 


UNITED STATEs et al. v. MORGAN et al., 307 U.S. 183, 
59 S. Ct. 795, 83 L. ed. 1211. Retention of funds 
pending determination of rate order 


UNITED STATES et al. v. MORGAN et al., 313 U.S. 409, 61 
S. Ct. 999, 85 L. ed. 1429. Validity of rate order— 
Criticism of Supreme Court decision 


UNITED STATES v. JOHN B. MurpuHy (N.D. Ill, 1954). 
122 F. Supp. 735. Dealer — Hogs — Weights in 
excess of true weights — False entries in records 
— Stay of execution — Payment of fine 


UNITED STATES v. L. E. SKLAR, d/b/a Houston LIVE- 
STOCK COMMISSION COMPANY (S.D. Tex. 1954). 
Violation of cease and desist order — Forfeiture — 
Permanent injunction 


UNITED STATES v. EUGENE V, WEHRHEIM AND CLINTON 
PETERSON, d/b/a WEHRHEIM-PETERSON SALES PAVI- 
LION, 332 F. 2d 469 (8th Cir. 1964). Section 303 
action — Market agency — Registration require- 
ments — Failure to furnish bond — Remanded for 
judgment in favor of United States 


Unitep STATEs v. O’RourKE (N.D. Ill. 1953). 116 F. 
Supp. 857. Weighmaster — Indictment — Applica- 
tion of Title 15 to P.&S. Act — Incorrect weights 
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Packers and Stockyards Act, 1921—Cont. Volume Page , 
— False entries — Sufficiency of indictment — 
Right to challenge — Administrative remedy — 
Unauthorized person in Grand Jury room — Mo- 
tion to dismiss denied ae 460 


VIDALIA LIVESTOCK AUCTION, INC. v, SECRETARY OF 
AGRICULTURE. (5th Cir. 1971). Petition for review 
— Financial requirements — Dismissed for want 
of prosecution Si one oe eens 80 1489 


WILSON & COMPANY, INC. v. BENSON. 286 F.2d 891 (7th 
Cir. 1961). Discriminatory pricing — Favored ac- 
counts — Competitive injury — Section 202(a) — 
Robinson-Patman Act — Scope of order ........................ 20 165 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 Volume Page 


ABE RAFELSON Co., INC. v. R. G. TUGWELL, 79 F. 2d 653 
(7th Cir. 1935). Injunction — Power of court to 
enjoin Secretary from threatened action to revoke 
license and impose fines and penalties — Exhaus- 
tion of remedy — Consideration of constitutionality 
of act end ef eee ee ern eer 8 1067 


ACEVEDO, J. AND SONS et al. v. UNITED STATES and EARL 
L.. Butz. SOUTHWEST PRODUCE, INC. v. EARL L. 
Butz. Nos, 75-1359, 75-1880. Fifth Cir. Upholding 
Secretary’s decisions (34 A.D. 120 and 34 A.D. 160) ...... 35 46 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY 
MARKET, 87 F. Supp. 124 (M.D. Pa. 1949). De novo 


proceeding — Effect of evidence failing to over- 
come prima facie case — Damages — Resale of 
commodity — Costs — Reasonable attorney’s fee .......... 9 534 





ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY 
MARKET, 9 F. R. D, 248 (M.D. Pa. 1949) Personal 


service of notice of appeal not required — Non- 
residents adverse party — Service by registered 
mail — Proceedings under Perishable Agricultural 


Commodities Act, 1930, excepted from Federal 
Rules of Civil Procedure — Commencement of pro- 
ceedings PAUSE ski: 9 531 


AMERICAN FRUIT GROWERS, INC, v. LEWIS D. GOLDSTEIN 
FRUIT AND PRODUCE CORPORATION, 78 F. Supp. 309 
(E.D, Pa. 1948). Want of jurisdiction of district 
court — Failure to file appeal from Judicial Of- 
ficer’s decision within period required by act ............ 7 498 
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AMERICAN FRUIT GROWERS, INC. v. S. T, RUNZO & Co., 
Inc. 95 F. Supp. 842. (W.D. Pa. 1951). Motion for 
judgment on pleadings — Facts alleged by adverse 
party to be taken as true — Denial of motion for 
judgment on pleadings — Appeal and answer by 


respondent as creating issues of defense — Plead-- 
ings upon which conduct of trial de novo shall pro- 
ceed — What constitutes trial de novo — Rules of 
evidence not precluding any defense Power of 
Secretary to adopt and promulgate rules of pro- 
cedure — Right to appeal in default cases — Stat- 
utes — Construction and interpretation — Reading 
act as a whole Ascertaining intent of act — Ad- 
mission of facts set forth in motion to dismiss 
appeal — Proceedings on appeal governed by Fed- 
eral Rules of Civil Procedure — Presentation of 
defenses not raised before Secretary upon appeal — 
Defenses clearly set forth on appeal — Liberal 
construction of Federal Rules of Civil Procedure 








AUSTER Co., INC., THE v. PACIFIC CoAst FRUIT DISTRIB- 
uTors, Inc. (N.D. Ill. 1965). The Court upheld the 
Judicial Officer’s decision (Pacific Coast Fruit 
Distributors, Inc. v. The Auster Co., Inc, 24 A.D. 
868 (1965)) that a rescission of contract was not 
effected and that rejection was without reasonable 
cause. The Court also awarded attorney’s fee 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (E.D. 
Ill. 1946), Constitutionality of act — Jurisdiction 
of Secretary — Diversity of citizenship — Jurisdic- 
tion of district court — Appeal from decision of 
Secretary 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (E.D. 
Ill. 1947). Interest allowed on contract — Amount 
of attorney’s fee allowed counsel for appellees 


BARKER-MILLER DISTRIBUTING CO. v. BERMAN, 8 F. 
Supp. 60 (W.D. N.Y. 1934). Secretary’s order sus- 
tained by court — Assumption by court of jurisdic- 
tion of Secretary — Effect of prima facie case 
made out by findings and order of Secretary — 
Proper manner of avoiding effect of finding of 
Secretary — Inapplicability of statute of frauds 
to transaction involving purchasing agent of buyer 
— Damages — Performance of duty by buyer in 
minimizing loss — Right of rediversion where 
buyer failed to acquire title to commodity 
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BELL v. MAIN, 49 F, Supp. 689 (E.D. Pa. 1948). Trans- 
action constituting sale, and not consignment 


BIRKENFELD, HARRY v. UNITED STATES. (8d Cir, 1966) 
Affirms W.D. Pa. Prohibition of employment — 
Responsibly connected person of licensee is in 
default —- Connection voluntary — Due process — 
Constitutionality of exclusion 


CALIFORNIA FRUIT EXCHANGE v. SPRACALE FRUIT COM- 
PANY, 89 F. Supp. 580 (W.D. Pa. 1949). Interpreta- 
tion of contracts — Prima facie case made out by 
findings of Secretary — When uncontradictory 
testimony raises a question of fact — Buyer as- 
suming risk of normal deterioration losses arising 
in transit — Proof of existence of custom and 
usage — Burden of proof as to existence of custom 
and usage Measure of damages based on resale 
of commodity — When irregularities in conduct of 
juror or counsel authorize new trial — Jurors not 
concluded by seal verdict 





CATALANO, PETER R. v. EARL L, Butz, et al. C.A. No. 
73-610. Decided January 9, 1974 . 


CATANZARO, SAM LEO, d/b/a SAM CATANZARO Co. v. 
Unitep STATES OF AMERICA and EARL L, BUTZ, 
Secretary of Agriculture. (9th Cir. 1977). 


CATANZARO, SAM LEO, d/b/a SAM CATANZARO CO. v. 
UNITED STATES and EARL L. Butz. (9th Cir. 1977). 
Petition for rehearing denied 


CHIDSEY, HARLAN W., d/b/a HARLAND W. CHIDSEY 
FARMS v. BERT A, GEURIN, d/b/a BERT GEURIN. 314 
F’, Supp. 480. W.D. MI. 6-30-70. Dismissed for lack 
of jurisdiction where appellant failed to file bond 
for double the amount of reparation award within 
30 days from the Secretary’s order (27 A.D. 384) 
(6-7-71) 443 F.2d 584. (6th Cir. 1971) Affirming 
D.C. dismissal 


Conroy, INc. (A.J.) v. WEYL-ZUCKERMAN & Co., 39 F. 
Supp. 784 (N.D. CAL. 1941). Reparation — Failure 
to deliver without reasonable cause — Seller liable 
to buyer for loss due to latent defect — Judicial no- 
tice — Watery soft rot disease of field origin — 
Pamphlet published by Department — Passage of 
title — Title and risk passed to buyer, when — 
F.o.b. shipping point — Normal deterioration loss 
— Applicability of law of sales to act — Findings 
of Secretary accepted by court 
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EASTERN PRODUCE Co., INC. AND CHARLES TAXIN v. BEN- 
0 SON, 278 F. 2d 606 (3d Cir. 1960). False account- 
ings and underpayments — License suspensions 
warranted in law Willfulness — Administative 
Procedure Act 19 596 





ErRNEstT E. FADLER Co. v. HEsser. 166 F. 2d 904 (10th 
Cir. 1948). Rejection of commodity — Assent of 
seller to rescission — Implied warranty of mer- 
chantability — Implied warranty of suitable ship- 
ping condition — Appeal — Defenses open on ap- 
peal from Secretary’s reparation order — Rela- 
tionship of act to law of sales — Passage of title — 
Lack of right of rescission, when 7 589 


oe 


Fruit SALAD, INC. v. SECRETARY OF AGRICULTURE, 451 
F.2d 162 (11-18-71) (1st Cir. 1971) Officers of a 
corporation not eligible for employment — respon- 
sibly connected with another dealer which com- 
mitted flagrant and repeated viclations of the Act. 
Citing In re Joseph Gangi & Sons, Inc. (30 A.D. 
565; 30 A.D. 815). Sanction applicable although 
49 dealer’s license expired 31 464 


07 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., 
Inc., 168 F, 2d 276 (1st Cir. 1948). “Rolling ac- 
67 ceptance final” sale — Unlawful rejection — 
Waiver of right to claim damages by unlawful re- 
jection of shipment — Relationship of contract 
terms: “rolling acceptance,” “rolling acceptance 
119 final” and “f.o.b. acceptance final” — Buyer’s 
remedy under contract of “rolling acceptance final” 
— Substantial and practical compliance with bond 
requirements of act 


~] 
a 
bo 
— 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., 

Inc., 169 F. 2d 60 (1st Cir. 1948). Unlawful re- 

996 jection — Waiver of right to claim damages for 
breach of contract — Prior judgment amended — 


760 Statutes — Departmental interpretation of regu- 
lation 7 595 


HALL, EDWARD MILTON, d/b/a DIxtm BROKERAGE COM- 
PANY v. MISSION SHIPPERS, INC. W.D. Tenn, De- 
cided Feb. 10, 1975. Reversing, in part, Secretary’s 
decision (32 A.D. 1376 and 1849) 34 43 


wo 


HANDLER PropUCE COMPANY v. M. A. McPETeErRS (S.D. 

Ill. 1949). Appeal from reparation order — Find- 

ings of fact and order of Secretary approved by 

1133 court — Prima facie evidence — Section 499g (c) 
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of act Jurisdiction of court — Substantial evi- 
dence — Failure to overcome prima facie case 





HARCOURT-GREENE CO, v. PENNSYLVANIA MACARONI Co., 
82 F. Supp. 488 (W.D. Pa. 1949). Contract of pur- 
chase and sale — Effect of failure to comply with 
statute of frauds — Evidence — Failure to show 
breach of contract 


HarrIsBurG DAILY MARKET, INC. v. FREEMAN. 809 F.2d 
646 (D.C. Cir. 10-4-62). Per curiam — Review — 
Secretary’s findings sustained, 372 U.S. 976 
(4-22-63) Cert. denied 


HorFMAN BANANA COMPANY v. SCHULTZ BROKERAGE 
Co. (W.D. Texas 1947). Attorney’s fee — Allow- 
ances as part of cost of case — Interest 


JosEPH DENUNZIO FruIr COMPANY v. CRANE, d/b/a 
ASSOCIATED FRurr DISTRIBUTORS OF CALIFORNIA AND 
THE RED LION PACKING COMPANY, 79 F, Supp. 117 
(S.D. Cal. 1948). Trial de novo — Evidence 
aliunde or de hors the record — Contracts — Offer 
and acceptance — Meaning of term “booked” — 
Anticipatory breach — Buyer’s remedy — Statutes 
— Construction and interpretation — Punctuation 
as aid in — Illegality of contracts — “Signature,” 
what is — Statute of frauds, how satisfied — 
Teletype messages — Principal and agent — Prin- 
cipal partially disclosed — Damages — Emergency 


Price Control Act — Courts — Question of elec- 
tion to hold party liable — Application of national 
law to federal questions — Administrative law — 


Findings of fact and reparation order as prima 
facie evidence 


JOSEPH DENUNZIO FRUIT Co. v. CRANE et al., 89 F. Supp. 
962 (S.D. Cal. 1950). Illegality of contract of pur- 
chase and sale under Emergency Price Control Act 
— Inapplicability of section 1599 of California Civil 
Code to illegal contract of purchase and sale under 
Emergency Price Control Act — Illegality of con- 
tract of purchase and sale in violation of Emer- 
gency Price Contro] Act — Illegality of contract 
under California law 


JOSEPH MARTINELLI & Co., INc. v, L. GILLARDE Co., 73 
F. Supp. 293 (D. Mass. 1947). Lawful rejection of 
commodity sold on basis of rolling acceptance final 
because of inherent defect — Cladosporium rot — 
Passage of title — Risks of normal deterioration 
and damage in transit 
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JOSEPH MARTINELLI & Co., INC. v. SIMON SIEGEL COM- 
PANY, 176 F. 2d 98 (ist Cir. 1949). Right of buyer 
on an f.o.b, acceptance final basis to reject com- 
modity because of fraud — Right of buyer on an 
f.o.b. acceptance final basis to avoid contract in- 
duced by fraud — Effect of discovery of fraud 
after breach of contract — Fraud as a defense 
after its discovery — Contract induced by fraud 
voidable — Election of remedy by party defrauded 
— Right to recover damages for fraud by party 
breaching contract — Court decisions distinguished 


KREUGER v. ACME FRUIT COMPANY, 75 F. 2d 67 (5th Cir. 
1935). Constitutionality of act 


LAILER & Co., INc. (W.H.) v. C. E, JACKSON Co., 75 F. 
Supp. 827 (D. Mass. 1948). Dismissal of motion to 
dismiss appeal for want of jurisdiction — Motion 
for leave to amend answer granted — Denial of 
motion for judgment on pleadings 


LERMAN BROTHERS v. FrRurr Processors, INc. (D.C. 
1950). 191 F.2d 349 (6-28-51). Reparation — Fail- 
ure to accept and pay for three shipments Stat- 
ute of frauds — Right to inspection —Attorney’s 
fees — Damages — Right to inspection of com- 
modity within reasonable time — Regulations of 
Secretary — Lack of good faith. 342 U.S. 877 
(11-13-51) Cert. denied 





Leroy DyaL CoMPANY, INC. (THE) v. ALLEN (E.D. 
S.C. 1946). Breach of contract justifying rejection 
by buyer 


Leroy DyAL CoMPANY, INC. (THE) v. ALLEN, 161 F. 2d 
152 (4th Cir, 1947). Immaterial breach of con- 
tract by seller not justifying rejection by buyer — 
Meaning of term f. o. b. acceptance final 


LOGIN CORPORATION v. S. BOTNER & SON, 74 F. Supp. 133 
(N.D. Cal. 1947). Sufficiency of bond — Motion 
to dismiss appeal — Motion to strike bond 


M & H Propuce Co., INc. v. JOHN A. KNEBEL, SECRE- 
TARY OF AGRICULTURE and THE UNITED STATES OF 
AMERICA, (D.C. Cir. 1977) (unpublished) Flagrant 
and repeated violations — Revocation of license 
affirmed 


M & H Propuce Co., INc. v. ROBERT BERGLAND, Secre- 
tary of Agriculture, et al. (S. Ct. 1977) No. 77-94, 
Cert. granted (7-15-77) 
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MAINE PoTATo GROWERS v. EARL L. BUTZ, and THE 
UNITED STATES. 540 F.2d 518 (1st Cir. 1976). Mis- 
branding — prima facie evidence — Civil penalty 
in lieu of suspension — authority to consent to — 
suspension of licensee affirmed 


MANDELL, SPECTOR, RUDOLPH Co. v, UNITED STATES. 364 
F.2d 889 (8rd Cir. 1966). 385 U. S. 1008 (1-9-67) 
Cert. denied. Failure to account truly and correctly 
and to pay promptly and in full — Records — 
Cartage — Averaging — Administrative Procedure 
Act — Fiduciary duty — Sanction (24 A.D. 651) 
affirmed 


MARVIN TRAGASH Co., INC. v. UNITED STATES DEPART- 
MENT OF AGRICULTURE, and EARL L. Butz, 524 F.2d 
1255 (5th Cir. 1975). Willfull, flagrant and re- 
peated violations — failure to pay promptly and in 


full — Bankruptcy — no defense — Supremacy 
clause — does not come into play where a conflict 
exists between two federal statutes of equal stand- 
ing 


Mite ENp Frurr ExcHANGE, INc. v. O. S. HURLEY, 
d/b/a O. S. HurLEY Propuce Co. (N.D. Tex. 1945). 
Judgment upon verdict of jury — Bond in double 
amount of reparation award — Attorney’s fee 


NELSON & Sons v. KERZNER, et al, (E.D. Pa. 1952), 


Reparation award — Trial de novo — Failure to 
produce evidence — Findings of fact — Award 
upheld 


OLSEN, MELVIN v. UNITED STATES DEPARTMENT OF 
AGRICULTURE. W.D. Wisc. Decided October 15, 1971. 
Denial of motion for extension of time to file bond 
in court appeal — Thirty-day period inflexible and 
mandatory — Life insurance policy — not a “nego- 
tiable security” — Motion to dismiss granted 


Pasco COUNTY PEACH Ass’N v. J. F. SOLLEY & Co., INC. 
146 F. 2d 880 (4th Cir. 1945). Principal and agent 
— Agent’s authority to receive advances — Author- 
ity of agent not established by broad language 
letter — Agent’s authority to receive payment not 
implied from his authority to sell — Presumption 
of authority of agent to receive payment affected 
by his restricted authority — Assumption of risk 
of lack of agent’s authority — Lack of right of 
agent to use agency for his benefit — Customs and 
usages — Seller not bound by custom lacking force 
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of law — Effect of specific notice limiting scope of 
agent’s authority upon business custom 8 327 


QUINN, CHARLES M. and ELsig R. QUINN v. FREEMAN. 
D. Maine. Decided December 11, 1967. Bench ruling 
— Motion for declaratory and injunctive relief 
denied — Responsibly connected person of termi- 
i nated licensee — Prohibition of employment 27 415 


REESE SALES COMPANY v. HARDIN. (9th. Cir. 1972). 

Abuse of discretion — failure to prove — Conten- 

tion that interjection of prior violations requires 

‘ overturn of Secretary’s order (28 A.D. 1150) is 

without merit — Petitioner, having failed to re- 

spond to charges in the complaint may not now at- 

tack the order — Failure to pay promptly in 26 

instances constitutes flagrant and repeated vio- 
lations 31 687 


ROTHENBERG Vv. ROTHSTEIN & SONS, 181 F. 2d 345 (8d 
Cir. 1950). Appeal — Right to submit views with 
respect to questions deemed decisive — Acceptance 
of offer by telephone in Pennsylvania as resulting 
in Pennsylvania contract — Reargument — Ques- 
tion of effect of State statute of frauds 9 1267 


ROTHENBERG v. H. ROTHSTEIN & SONS, 183 F. 2d 524 
4 (3d Cir. 1950). Appeals — Applicability of State 
statute of frauds to contract of purchase and sale 
under Perishable Agricultural Commodities Act — 
Courts — Conflict of laws — Supremacy of federal 
laws — Substantive effect of statutes of frauds of 
states rendering parol contract void Statute of 
frauds of Pennsylvania construed by appellate 
court as procedural — Applicability of procedural 
limitations of statute of frauds of Pennsylvania to 
suit for reparation under Perishable Agricultural 
Commodities Act — Grant of remedies by Perish- 
66 able Agricultural Commodities Act — Remedies — 
Meaning of term under § 5 of Perishable Agricul- 
tural Commodities Act — Failure to notify seller 
of rejection of produce within limitation period as 
constituting acceptance Supremacy of Federal 

over State statute 9 1272 











SAWYER et al. v. PASKOFF et al; SAME v. PEISAKOFF et 
al., 74 F. Supp. 24 (W.D. Pa. 1947). Sufficiency 
of evidence, relating to performance of contract, 
for jury — Denial of motion for new trial 
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SMITH v. WHITE et al., 48 F. Supp. 554 (E.D. Mo. 
1942), Authority of Secretary to promulgate pro- 
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cedural rules — Evidence — Secretary’s action 
presumed in accordance with procedural rule — 
Reconsideration of reparation order — Findings 
of Secretary — Prima facie evidence — Allowance 
of claim after reconsideration — Effect of record 
failing to disclose rules of practice relative to re- 
consideration of reparation order — Courts — Con- 
sideration by court of supporting testimony not 
within record before Secretary — Function of court 
relative to reparation proceeding — Effect of fail- 
ure to establish seller’s notice of resale contracts — 
Practice and pleading — Amended complaint — 
Damages — Seller’s inability to meet issue rela- 
tive to market price of produce justified — Federal 
Rules of Civil Procedure — Amended proceedings 
to conform to proof — Contract of purchase and 
sale — Damages for nonperformance 


SPANO v. WESTERN FRUIT GROWERS, INC., 83 F. 2d 150 
(10 Cir. 1936). Trial de novo — Challenge of find- 
ings without producing evidence before Secretary 
— Meaning of trial de novo — Prima facie effect 
of findings and orders — Rebuttable presumption 
— Statutes — Construction and interpretation — 
Construction of words in common use 


STEINBERG, GEORGE & Son, INC. v. EARL L. Butz and 
UNITED STATES. (2d Cir, 1975). Flagrant and re- 
peated violations — denial of application for 
license — Petition for review denied 


UNITED STATES v. SOLOMON, 3 F.R.D. 411 (E.D. Il. 
1964). Action to enjoin dealer from operating with- 
out a license — Penalties — Jurisdiction — Inter- 
state commerce — Fresh vegetables — Inapplic- 
ability of Federal Rules of Civil Procedure in civil 
suits of quasi-criminal nature — Mistrial — Effect 
of cross-examination erroneously allowed by court 


WESTERN FRUIT GROWER., INC. v. BEILMAN PRODUCE Co. 
Inc. 75 F. Supp. 334 (M.D. Pa. 1948). Unlawful 
rejection — Damages — Costs — Attorney’s fee 


Yukon & Sons Propuce COMPANY (L) v. FINERMAN 
AND SCHPENBURG (S.D. Cal, 1948) Failure to repay 
purchase price — Lack of suitable shipping con- 
dition — Lawful rejection 


Zwick, Louts et al. v. FREEMAN. 373 F.2d 110 389 U.S. 
835 (10-9-67). Cert. denied. (2d Cir. 1967). Flag- 
rant and repeated violations — failure to pay — 
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Bankruptcy Act — Responsibly connected person 
— of terminated licensee — prohibition of employ- 
ment — Constitutionality of exclusion 


SUGAR ACT OF 1948 


CENTRAL Roig REFINING Co. et al. v, SECRETARY OF 
AGRICULTURE, 171 F.2d 1016 (D.C. Cir. 1948). 
Validity of Order No. 18 — Administrative law — 
Judicial review of administrative action — Con- 
stitutionality of provisions of act . 


SECRETARY OF AGRICULTURE v. CENTRAL RoIG REFINING 
Co., et al., 338 U.S. 604 (1950). Validity of Order 
No. 18 — Proper measure as to “past marketing” 
and “ability to market” — Administrative law — 
Scope of judicial review of administrative action — 
— Scope of commerce clause — New problems — 
Order No, 18 — Commerce Geographic uniform- 
ity of regulation — National policy — Due process 
— Commerce clause — Discrimination — Sugar 
Act of 1948 — Refined sugar quotas — Constitu- 
tional law — Courts — Scope of review of validity 
of acts of Congress — Citing 171 F.2d 1016 
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